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THE TEMPLE AND THE INNS OF COURT. 

The American lawyer who can view the Inns of Court and the 
Temple unmoved by stirring and often half-forgotten memories, has 
no need for foreign travel. In these surroundings the steady roar 
of the world's greatest city cannot divert the mind trained to an appre- 
ciation of the common law from the inspiration given to tower and 
casement and tomb-slabs and paving stones by the generations of 
lawyers who here have studied and worked in the gladsome light of 
jurisprudence. So alluring a trail of thought, running back to the 
very shadows of the middle ages, can be inspired in the mind of the 
English-speaking lawyer nowhere else, even amidst the ruins of ancient 
Rome, where were the beginnings of the earlier civil law. 

Of these sacred structures which surround the traveler who stands 
before the Temple Church, or in the more modem buildings of Lin- 
coln's Inn or Grey's Inn many volumes have been written. It is a com- 
mon complaint of the older men of the English bar that their history 
is neglected by the English students of today, and that neglect has led 
to lectures addressed to thoge students upon the history of the English 
bar and these houses of study and worship. 

The Beginnings of London, 

The age of London has long been one of the mooted questions of 
history. One ancient work, Biblitheca Legum Angliae, asserts that 
in the year B. C. 444 Dumwallo Molmuthins was King of England, 
and that "he built at London the Temple on the spot on which the 
Church of the Temple now stands." Modem science assures us that 
in B. C. 444 the site of the Temple was in the bed of the Thames, 
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that London did not exist when Julius Caesar landed in Britsdn, B. C. 
55, nor did it exist on the second Roman invasion in A. D. 43. 

It is settled, however, that there was a fortified Roman camp on 
the site of modem London, on what is now called Ludgate Hill, in 
the fourth century, and the famous wall was built enclosing the build- 
ings and a square mile or so of grazing land, between A. D. 350 and 
370. 

The Location of the Inns of Court. 

A stone's-throw beyond the Cathedral, just outside the shadow 
of the tower, a few steps this side of the House of Parliament, one 
approaches the Temple Church, Temple Gardens, and the Inner and 
Middle Temple. That section of the City which has been styled "the 
legal quarter of London" stretches for not quite a mile to the West of 
the old Roman wall. 

In this old City of London were located Staple Inn, Bernard's 
Inn, Thavie's Inn, CliflFord's Inn, the Inner and Middle Temple, Ser- 
jeant's Inn; while Lincoln's Inn, Grey's Inn, Clement's Inn and the 
New Inn, were within the City. Most of these Inns have vanished^ 
The modem Lincoln's Inn is very modem indeed. The Inns of Chan- 
cery have disappeared. Clifford's Inn was long in litigation, and was 
finally destroyed. Serjeant's Inn was sold in 1877 and the proceeds 
divided up among the then Serjeants. New Inn was destroyed to per- 
mit the Strand to be widened. There was a Lyon's Inn, where Coke 
taught, demolished finally to make room for the Globe Theatre. 
Another small inn, called Chester Inn, was destroyed by the Protector 
Somerset, to make room for his palace, which is still known as Som- 
erset House. Dove's Inn and Simond's Inn were minor in size and 
were made an end of long since. 

The Inns of Court remain — ^the Inner and Middle Temples, Lin- 
coln's Inn and Grey's Inn. By Royal charter they hold the exclusive 
power to admit students to the bar of England. They, too, have the 
power to disbar. These powers they have uniformly exercised to the 
credit of themselves and the bar. They have produced, and are now 
producing the best trained lawyers, of the highest professional ethics, 
in the world. It was not flattery when James I in their charter of 
August 13th, 1608, referred to ffiese Inns of Court as ''those four 
colleges, the most famous in all Europe." 

Early Legal Education in England. 

Prior to the 13th century, and nearly until its close, there was 
no systematic regulation of the bar. The Inns of Court have their 
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origin in the law schools of the 12th century, during which century 
churchmen and others more or less skilled in civil and canon law came 
in great numbers from continental Europe to teach law in London. 
There was scarcely a clergyman, William of Malmesbury says, who 
was not also a lawyer. All were willing to teach or to act as counsel 
in or out of court. These churchly gentlemen, from their efforts to 
instruct in the canon and civil law, soon ventured upon the teaching 
of the common law. It was in this period that the interminable conflict 
of common law versus civil law commenced, destined to be a long 
and bitter contest. In 1164 clerks and priests were forbidden to lec- 
ture on natural philosophy or municipal law, outside their monasteries. 
In 1217 they were prohibited from appearing as advocates in the 
secular courts. In 1234, Henry III ordered ttie suppression of the 
schools of law within the City. In 1254, a bull of Pope Innocent 
IV forbade the clergy to teach the common law. From 1234 to 1289 
the legal profession was infested by practitioners troubled neither by 
legal ability or scruples; and the latter year brought an epidemic of 
judicial scandal, with resulting exposure and trial of judges and minor 
court officers. 

In 1292 the statute De Attomatis et Apprenticiis directed the Chief 
Justice of the Common Pleas and his fellow judges to provide a cer- 
tain number of Serjeants and barristers from each county, who should 
compose the bar and have the exclusive privilege of practicing in the 
courts. 

It is believed, though not conclusively proven, that there was a 
lawyers' guild in London in the 12th century, which comprised masters, 
apprentices and students, and that this guild developed into the Inns 
of Court. However this may have been, there is no doubt that the 
lawyers and their apprentices then conmienced to form self-governing 
societies, studying and for the most part living in hospices, or inns^ 
leased to one or several of the senior lawyers. It soon developed that 
each Inn had a governing body called "Masters of the Bench," elected 
from the Readers. The reader lectured on the statutes and presided 
at the moots, and was elected from the apprentices-at-law, later called 
Utter Barristers. Beneath the Utter Barristers were the Inner Bar- 
risters, apprentices or students — all three terms meaning the same 
thing. The students came from the general school, or university, or 
from the Inns of Chancery, which had become preparatory schools for 
the Inns of Court 

The expressions ''Utter'' and ''Inner*' applied to the barristers are 
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said to have arisen as follows : Moots were held usually twice a week. 
The moot was a contest upon a hypothetical case, presided over by the 
Benchers as judges, and argued by opposing sets of counsel, each set 
comprising one Utter Barrister and one Inner Barrister. The judges 
sat at the Bench Table ; the Utter Barristers in the case on trial at the 
extreme ends of the bench or form reserved for counsel, and the Inner 
Barristers sat between them. 

After the Inns of Chancery had become preparatory schools for 
the Inns of Court, students were required to attend an Inn of Chancery 
for one or two years, then an Inn of Court seven or eight years before 
being called to the bar as Utter Barristers. After admission as an 
Utter Barrister, three more years of study in his Inn were required 
before he was allowed to practice in Westminster Hall. During the 
17th century these periods were greatly shortened. But these long 
years were not devoted exclusively to legal study. Writing in 1463 
Sir John Fortescue says, "There they learn to sing, to exercise them- 
selves in all kinds of harmoney. There, also, they practice dansing 
and other noblemen's pastimes, as they used to do, which are brought 
up in the King's house." 

The Council of Legal Education now prescribes an attendance to 
either Inn of Court for twelve terms, running four terms to the year. 
The courses of study in the several Inns are identical. 

Why "The Temple"'? 

Hugh de Payens, a Knight of Burgundy, after winning laurels 
at the capture of Jerusalem in 1099, gathered about him eight other 
valiant fighters to guard the pilgrims who were swarming to the shrines 
of the fallen city. Before the Patriarch of Jerusalem this little band 
of inspired adventurers took vows of perpetual chastity, obedience and 
self-denial. Enrolled by the Patriarch as regular canons, and in 1128 
coming under the patronage of St. Bernard, the Council of Troyes 
settled their constitution as the order of Knights Templars, which was 
confirmed by the Pope. The order comprised knights, priests and 
serving brethren. They became the wealthiest society in all the world, 
districting their possessions in Europe into nine divisions, of which 
England was one. The date of the advent of this order to England 
cannot be definitely fixed ; it was in the early part of the 12th century, 
and their abode was in Chancery Lane. In 1160 they removed to the 
banks of the Thames, and built that curious round church which is 
known the world over, not by reason of its connection with the Knights 
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Templars but by its identity with those great storehouses of law, his- 
tory and romance, the Inner and Middle Temple. 

The official career of the Order was less than two centuries in 
duration. With the approval of Pope Clement it was dissolved by 
the Coimcil of Vienne in 1312. Of the causes which produced its 
downfall much has been written, for the most part a wierd mixture 
of obvious truth and probable falsehood. The basic reason for its 
troubles is that the days of romantic chivalry were over, and great 
as were many of the Knights in courage and fidelity, in piety and in 
adventure, the Order had outlived its usefulness. 

Before its dissolution the Knights had long occupied the Temple 
property, which was composed, besides the Church, of two portions 
of buildings ; that near the Fleet was consecrated, and was then known, 
as now, as the Inner Temple. The buildings devoted to secular uses 
lay nearer the Thames, and formed the group known as the Middle 
Temple. The lawyer-tenants grouped themselves in these buildings, 
and the two societies took the names of the two groups of buildings, 
retaining ever since the Temple Church as their joint place of worship. 
For centuries grounds of dispute, as to boundaries or otherwise, accu- 
mulated between the two societies, until either litigation or compromise 
became inevitable. Wisely deciding upon the latter course, the societies 
settled all of these differences by a deed of partition in 1732. 

Since then these two colleges of the law have lived side by side 
in harmony, each with great pride in its own history and traditions. 
The Temple Church has been maintained and beautified by the con- 
tributions of both societies, each having space reserved in the audi- 
torium for its members. Many of the Benchers, Masters of the Tem- 
ple and other members of the Inns have there been baptized, married 
and buried. There many hundreds of foimdlings have been left, and 
have been cared for by the joint efforts of Inner and Middle Temple. 
These human mites have been promptly named "Temple," and though 
the mortality among them has been frightful, many an Alice Temple 
or Henry Temple has lived and thrived and grown to maturity 
through the never-failing charity of these attendants of Temple 
Church. 

Of all the illustrious dead buried in or beside the church none has 
excelled in the memory of good work, as lawyer, antiquary and histo- 
rian of the law, "J^^ Selden, a learned and judicious antiquary, of 
the Hon. Society of the Inner Temple, a Bencher," who was interred 
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within the church, "near the steps where the Saints Bell hangeth, in a 
sepulchre of marble," on December 14th, 1654. 

Let us linger for a moment beside the effigies of the Knights, 
recumbent upon the floor, and then pass out to the \(mg, narrow ceme- 
tery, where we must walk over the flag-stones which roof the tombs 
of many whose names have been effaced by passing footsteps through 
many centuries. Here we find the elevated tomb of Oliver Goldsmidi. 
It is the anniversary of his birth, and the grave is a mass of flowers. 
Some one still loves the memory of the gentle, gracious author of 
"The Vicar of Wakefield." 

Then one farewell glance at the quaint exterior of this little church 
where long ago the Knights drowsed through the services, dre^imily 
musing over the Crusades, and joust and tournament. The Order was 
cruelly handled at the end, in France. The historian tells us "Fifty- 
nine Knights and their Grand Master, Jacques Molay, were accused 
of heresy, condemned, and consigned to the flames, protesting their 
innocence, and appealing to God against the Pope and King Philip IV." 

A curious sequence is that of the tenants of these Temple build- 
ings — knights and lawyers. And yet to one who has worked and lived 
with lawyers for many years a flood of memories of modem deeds of 
real chivalry suggests that the spirits of the ancient Templars may 
have remained here to inspire the Benchers, Masters and students with 
something of the courage that fought its way to the Holy Sepulchre, 
something of the love of humanity that drew the sword from its sheath 
to protect the defenseless pilgrim. 

"The knights are dust, 

"Their swords are rust, 

"Their souls are with the saints, we trust. 



What does our nation owe to the Inns of Court? 

Our best literature — ^law, history, drama, romance, poetry, belles- 
lettres. 

Our noblest inheritance from any source — ^the Common Law. 

Five signers of the Declaration of Independence came from the 
Middle Temple: Edward Routledge (Governor of South Carolina), 
Thomas Heyward (Judge), Thomas McKean (Chief Justice, Su- 
preme Court of Delaware), Thomas Ljmch and Arthur Middleton. 
The Middle Temple also gave us Pe3rton Randolph, president of the 
Continental Congress; John Routledge, of the committee which 
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drafted our first constitution, and William Livingstone, another of 
the framers of the constitution. 

The Order of the Coif, 

No consideration of the history of the Inns of Court can properly 
omit some reference to this Order, whose origin, as Bdlot says, cannot 
be traced with any certainty. Its first recorded recognition was under 
the style of Servientes Regis ad Legem. The members of that order 
were summoned by writ to attend the King in Coimcil, and the lawyers 
so honored were know^ as countors, or Narrators Band. The earliest 
of these writs now accessible was issued by Richard II. The members 
of this order constituted a body from which the judges and itinerant 
justices were selected. Gradually the order acquired the name of 
"Order of Serjeants," of which we find the following in the "de 
laudibus legxun angliae" of Forescue. "No man be he ever so cun- 
ning in the law of the realm shall be exalted to the office and dignity 
of a Justice of the Court of Common Pleas or the Common Bench, 
unless a Serjeant, nor plead in the Court of Common Bench. He 
must have spent sixteen years in the said general study of the law and 
take to the wearing of the quoif ." 

"Countors" was the French, and "narrators" the Latin, name 
for the Serjeants. Each word may be translated as "pleader." They 
are mentioned in the Statute of Westminster the first, 3 Edward I, 
and in 5 Henry V, c. 10. 

When a serjeant was initiated there was thrown over his head a 
covering of white linen, an emblem of knightly service closely akin 
to the white lawn of the Knights Templars. In later days this linen 
was drawn together in the shape of a skull-cap, and this in turn gave 
way to a cap of silk. When wigs were adopted, the wig had a round 
black patch with a white border, covering the round opening at the 
top of the wig, this patch and border typitying the coif and black silk 
skull-cap. The patch on the wig is said to be a relic of the hood worn 
by ecclesiastics to conceal the tonsure. 

The order was elaborately dressed. The Serjeants wore long, 
priest-like robes having a cape "furred by lambskin" and a hood. The 
colors of these gowns were governed by occasion — ^purple on saints' 
days and holidays ; a blue-brown for sitting at nisi prius and attending 
such social functions as levees and drawing-rooms; violet, worn in 
court in Term time; scarlet for State occasions of ceremony. 

The Serjeant might accept, as a general retainer, a gown fash- 
ioned after the livery of ro)ralty or some noble house. The statutes 
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from Richard II to Henry VIII against giving liveries and retainers 
specially excepted such gowns from their inhibitions. 

The Serjeants' Feasts in the Halls of the Temple were interrupted 
for a visit and offering at the chapel of St. Thomas in Cheapside, 
whence the Serjeants went to the shrine of St. Erkenwall in St. Paul's, 
where after having made their offerings they were appointed to their 
pillars by the steward of the feast, and returned to their banquet 
These feasts were of costly character, one held in October, 1555, cost- 
ing almost seven hundred pounds sterling. Grand feasts, with large 
numbers of guests, were given by the Serjeants at Lambeth Palace 
and elsewhere. 

The custom followed to this day by judges in addressing each 
other as "brother" arises from the fact that in these earlier times all 
English judges were necessarily members of the order and "brethren 
of Serjeants' Inn." 

In 1871 the Judicature Acts did away with the making of Ser- 
jeants, and judges were no longer required to be of the degree of the 
Coif. The then members of the order in 1877 caused their corporation 
to be dissolved and their property (between Chancery Lane and Fetter 
Lane) sold. They were not unanimous in this disposition of their 
property, and many of the Serjeants refused to accept any part of the 
proceeds, while others devoted their share in the money to charitable 
purposes. 

Quaint and curious as the Order of the Coif was, it had a long 
and honorable history, and in many ways was of service to society. 
Always, of course, the lawyer is the target for the humorist, and the 
Coif did not make its wearers immime from the jester and satirist. 

Butler, in Hudihras, thus describes a serjeant in Westminster HaU, 
his rhyme being written during the reign of Charles II : 

"To this brave man the Knight repairs 
For Counsel in his Law Affairs 
And found him mounted in his Pew 
With Books and Money plac'd for show 
Like Nest Eggs to make Clients lay 
And for his false opinion pay." 

The Inns of Court and the Drama. 
The Christmas revels were a feature of life in all of the Inns. 
The Master of the Revels was also styled the Christmas Prince, and 
with his officials, servants and guards was elected by the fellows of 
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his Inn. First came the dinner, then the "dannsing" referred to by 
Fortescue, followed by a play or masque, the masque itself supplant- 
ing the revels during Charles the First's reign. The last revel of which 
we have anything like a full description occurred in Inner Temple 
Hall, February 2, 1733. 

We read that "the Master of the Revels took by the right hand 
Lord Chancellor Talbot, and he with his left took Mr. T. Page, who, 
joined to the other Judges, Serjeants and Benchers present, danced or 
rather walked about the coal fire according to the old ceremony three 
times, during which they were aided in the figures of the dance by Mr. 
George Cooke, the Prothonotary, then upward of sixty; and all the 
time of the dance the ancient song, accompanied with music, was sung 
by Toby Aston, dressed in a bar-gown." 

Milton's "Comus" was the greatest of all the masques in literary 
merit, although the cost of its production can hardly have equalled the 
cost, over 21,000 potmds sterling, of the "Triumph of Peace," in honor 
of Charles and his queen, on Candlemas Day, 1633. 

Elizabeth's attention was called to Christopher Hatton by his 
graceful dancing in officiating as Master of the Revels. He became one 
of his monarch's many favorites, as evidence of which she made him, 
in 1587, Lord Keeper of the Great Seal. He has gone down in his- 
tory as "the Dancing Chancellor," although elsewhere, as in Eng- 
land, we may even now find upon the bench gentlemen whose charms 
of person, and presimiably their skill in "dannsingf' are far superior 
to their legal knowledge or judicial ability. Chancellor Hatton was 
reputed to be one of the joint authors of "Tancred and Gismund," 
whose performance in Inner Temple Hall in 1568 was attended by 
the Virgin Queen. 

The production of these plays was forbidden by the Govern- 
ment in 1642 because of the "great disorder and scurrility" produced 
"by lewd and lascivious plays." 

Among the players employed in these productions was Shakes- 
peare. Among the authors was Wycherley, whose profligacy was 
only exceeded by his wit. Of all the romantic escapades of these 
ancient Inns possibly none excels in charm the visits of the beautiful 
Duchess of Cleveland to Wychcrley's chambers in the Inner Temple, 
"disguised as a country girl, with a straw hat on her head, pattens 
on her feet, a basket in her hand," while her monarch impatiently 
longed for her return to his royal presence. As pictures of contem- 
poraneous manners, without regard to standards of morality or 
decency, the plays of Wycherley are artistic jewels. 
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While so many of the ancient instituions and customs have dis- 
appeared from the Inns of Court, they still occasionally renew the 
masque or play. "The Masque of Flowers" was produced in one of 
the Inns in 1887, and Robert Browning's "Stafford" was played in 
the Inner Temple in 1890. 

But for the most part life in these Inns is very modem and full 
of exacting labor. The visitor is impressed by the quiet of the Inns, 
broken only by the hollow roar of modem London without, and as 
he emerges to contact with the crowds of the narrow streets and the 
clamor of their tra£Sc he is apt to think of Charles Dickens' senten^ 
tious expression. 

"Who enters here leaves noise behind." 

James Love Hopkins. 
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THE FORENSIC THEORY OF LAW. 
I. 

In every county of every state in the American Union there is 
a group of hard-working, educated men who support themselves 
and their families with money which they acquire by selling scien- 
tific knowledge concerning one particular phenomenon. These men 
are lawyers. The phenomenon concerning which they sell scientific 
knowledge is law. 

What is law? It is impossible to answer that question without 
entering the domain of controversy. It is impossible to say any- 
thing in the least degree positive or definite regarding the nature of 
law without contradicting something equally positive and definite 
already uttered by other persons. When we remember that the 
phenomenon called law is something that has been characteristic of 
all politically organized groups of human beings in all parts of the 
world and at all periods of history, and when we remember further 
how enormously these politically organized groups of human beings 
have differed from one another, it is not surprising to find a certain 
amount of conflict in the various notions of law that are accepted as 
classic. It is safe to say that up to the present time no concept of 
law has yet been made concrete in the consciousness of any human 
being that is broad enough and at the same time distinct enough to 
harmonize with all the forms of law that have existed among men. 

Very frankly let it be admitted that there are certain restrictive 
limitations making it impossible for any human being to think cos- 
mically and with ideal clearness on the subject of law. For imme- 
diate purposes it will be assumed that any person who undertakes to 
discuss the nature of law must make allowance for three separate 
factors, each of which is in the nature of a restrictive limitation upon 
his powers of thought. These are, first, the restrictive limitation of 
time; second, the restrictive limitation of nationality; third, the 
restrictive limitation of vocation. 

We human beings are in the habit of dividing time into the past, 
the present, and the future. When we talk about the present we do 
not mean a single instant in an abstract or mathematical sense. We 
mean in a general way the recent past and the immanent future. It 
is in that sense that the word is now used. It is quite proper to study 
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the phenomenon of law in the past. It is qtiite proper to study the 
phenomenon of law in the present. It is qtiite proper to study the 
phenomenon of law in the future. But the mental processes and the 
habits of thought of the student are apt to vary according as the sub- 
ject of investigation is the law of the past, or the law of the present, 
or the law of the future. Roughly speaking there are three methods, 
or schools of jurisprudence which have to do with this three- fold 
division of law. Historical jurisprudence has to do with the law of 
the past. Analytical jurisprudence has to do with the law of the 
present. Philosophical jurisprudence has to do with the law of the 
future; that is to say, with the ideal possibilities of legal develop- 
ment. The term philosophical jurisprudence has not been very pop- 
ular with English-speaking lawyers since the days of the French 
revolution. But in our own generation the thing is reappearing under 
another name, to- wit, sociological jurisprudence. There is no doubt 
a great difference between the particular forms of philosophical juris- 
prudence of earlier centuries and the sociological jurisprudence of 
the twentieth century, but looked at in a broad way sociological juris- 
prudence must be regarded as simply a newer form of philosophical 
jurisprudence. It has to do with possible improvements in positive 
law. 

Frankly recognizing tjie restrictive limitation of time, I now 
announce that for immediate purposes the law to which attention is 
invited is primarily a phenomenon of the present time, and not a 
phenomenon of ancient history, anthropology, or primitive racial 
psychology. As now regarded, law is primarily an existing phe- 
nomenon and not primarily the subject matter of fanciful speculations 
concerning the future. To express the same thought in technical 
language the nature of law will be examined from the analytical 
viewpoint rather than from the historical viewpoint or the philo- 
sophical viewpoint. So much for the restrictive limitation of time. 

What is meant by the restrictive limitation of nationality? One 
of the most persistent and one of the most futile efforts of civiliza- 
tion has been the effort to ignore nationality. The developed Roman 
Empire went very far in ignoring nationality and the Roman Empire 
ceased to exist. Christianity in theory transcends nationality, but the 
theory is nothing but an attenuated tradition. Three years ago 
Socialists in Europe shouted themselves hoarse for internationalism, 
and today those same Socialists under national banners are pointing 
machine guns at other Socialists tmder other banners who also 
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shouted for internationalism three years ago. International law, inso- 
far as it has ever attempted to do anything except emphasize the 
rights of nations, is a beautiful bubble of emptiness. The biggest fact 
in the world is the fact of nationality. Law is a function of nation- 
ality. As nations differ so will laws differ, and so will the theories of 
law differ. I offer no apology for stating most emphatically that I 
am approaching law, not from a cosmopolitan standpoint, but from 
an American standpoint. No investigator of law ever approached it 
from any standpoint except a national standpoint, although some 
investigators have sincerely thought otherwise. So much for the 
restrictive limitation of nationality. 

By the restrictive limitation of vocation is meant the narrowing 
and also strengthening effect of a professional viewpoint. Lawyers 
know more about law than do other people. If they did not they 
would starve to death. The nature of the law is to be considered from 
the viewpoint of those educated in the knowledge, the theories, the 
experiences, the traditions, and the romances of the legal profession. 

To sum up, the nature of law will be considered from the view- 
point of a modem American lawyer. 

IL 

A definition of law will now be presented. This particular defini- 
tion was first uttered in 1909 by the Supreme Court of the United 
States while deciding a controversy betwen the American Banana 
Company and the United Fruit Company. This is the Supreme 
Court's definition: "Law is a statement of the circumstances in 
which the public force will be brought to bear upon men through the 
courts" (213 U. S. 347, 356). The notion of law corresponding to 
these words is a notion distinctively modem, American and pro- 
fessional. This definition comes nearer to satisfying the average 
American lawyer who supports his family by selling systematized 
knowledge of law than do any of the better known definitions which 
have been inherited from earlier generations and imported from 
across the Atlantic. 

There are five elements in the notion of law made concrete by 
these words. There is, first, a f ormulative element ; second, a htmian 
element; third, a political element; fourth, a coercive element; and, 
fifth, a forensic element. The first four of these five elements will be 
considered briefly. The fifth element, the forensic element, will be 
considered at greater length. 
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What is meant by the formulative element in law? Blackstone 
described law as "a rule of conduct." Bentham designated it as a 
"portion of discourse." Austin told us about a "command." This 
definition refers to a "statement of circumstances." Note the formu- 
lative suggestion in all of these words: rule, discourse, command, 
statement. Law is something which is formulated or possesses the 
possibility of being formulated. It is proper for us to talk about the 
rules of baseball for 1926 although they have not yet been actually 
formulated. We know perfectly well they will be formulated some 
day or else they can never be rules. At the present time it is worth 
while to emphasize this formulative element in law. The influence of 
such men as William James, Maeterlinck, Bergson and Eucken has 
been a broadening influence, but if allowed to operate indiscriminately 
will appear also to be a confusing influence. Some people are dis- 
posed to criticise our judges because they are not impressionistic 
enough, because they are not sufiiciently spiritual, because they do not 
decide cases according to inherent justice — ^whatever that may be— 
or because they do not act in accordance with the promptings of their 
own consciences. This is an attack upon the formulative element of 
law. If our courts could decide cases without being able to give rea- 
sons and without formulating a rule of decision, they might be admin- 
istering something better than law, but they certainly would not be 
administering law. We lawyers are perfectly willing to debate with 
anarchists the question: Should law be abolished? We are unwilling 
to debate with sentimentalists the question : Should law exist without 
a formulative element ? That would be like considering the desirability 
of drawing square circles or manufacturing white lampblack. 

In this generation it is unnecessary to emphasize the htmian 
element in law when the term is being used in its professional sense. 
The hypothesis of a divine law operating upon angels is accepted by 
many lawyers, but the acceptance or rejection of that h)rpothesis docs 
not have the slightest effect upon the ability or usefulness of any 
lawyer in the land. Rudyard Kipling can tell us many interesting 
things regarding the law of the jtmgle, but the law of the jimgle is 
not real law for the simple reason that it does not possess the human 
element. The Supreme Court's definition of law is limited to circum- 
stances which operate upon men and what is owned by men. 

What is meant by the political element in law? No one knows 
exactly. During the past few centuries the political element of law 
has nearly always been identified with the power of the state. All 
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will agree that there must be a political element in the notion of law. 
It is also true, however, that many earnest men on the advance guard 
of thought are contemplating the possibility of law sanctioned by a 
political power radically different from the state, as that term is 
commonly understood. "The public right" was a favorite and signifi- 
cant expression of Mr. Gladstone's. The public right is a political 
right and a national right, but not necessarily the same thing as the 
right of the state or die right of the Government. Mr. Woodrow 
Wilson used to teach his students at Princeton to glory in the fact 
that the Constitution of the United States is a revolutionary document. 
Its adoption was due to a deliberate and splendid violation of the 
right of the state as expressed in the Articles of Confederation. The 
Supreme Court's definition makes use of the word "public," but does 
not make use of the word "state." The Supreme Court's definition 
is so broad that it would not pass muster in orthodox circles in the 
German imiversities. The sanction of law must be a public sanction, 
which means a national sanction, but not necessarily a state sanction. 

Austin in England and Stammler in Germany deserve credit for 
making clear that a coercive element is essential to the existence of 
law. Without the coervice element and the machinery for applying 
force, it would be difHcult to distinguish between law and conven- 
tionality — for instance, the conventionality that a man must not wear 
a red necktie when in full evning dress. At the same time the prac- 
tical importance of the coercive element must not be overestimated. 
Physical force in American jurisprudence is like real money in the 
American business world. A very little, with confidence in our fellow 
men — ^that is credit — goes a long way. 

The distinctive feature of this twentieth-century American 
definiiton of law is the express inclusion of the forensic element. 
That law exists only by virtue of a sanction from the state or ultimate 
political authority has long been a truism. This twentieth-century 
definition of the Supreme Court deliberately, scientifically, and with- 
out apologetic empiricism, includes as an essential ingredient the idea 
that courts are the law-functioning organs of the nation. The idea 
itself has been floating around for a long time. In 1803 Chief Justice 
Marshall, in the famous case of Marbury vs. Madison, said: "It is 
emphatically the province and duty of the judicial department to say 
what the law is." 

In 1820, Daniel Webster, while speaking before a Constiutiona! 
Convention in Massachusetts, said: "The Constitution being the 
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supreme law, it follows, of course, that every act of the legislature 
contrary to the law must be void. But who shall decide the question? 
Shall the legislature itself decide? If so, then the Constitui<Mi ceases 
to be a legal and becomes only a moral restraint on the legislature. 
If they, and they only, are to decide whether their acts be conform- 
able to the Constitution, then the Constitution is admonitory or advi- 
sory only, not legally binding; because, if the construction of it rest 
wholly with them, their discretion in particular cases, may be in favor 
of very erroneous and dangerous constructions. Hence the cotirts of 
law, necessarily when the case arises, must decide upon the validity 
of particular acts." 

The idea of the forensic nature of law must have been in the 
mind of Abraham Lincoln when, making a public speech in 1858, he 
said: "What are the uses of decisions of courts? They have two 
uses. As rules of property they have two uses. First — they decide 
upon the question before the court. They decide in this case that 
Dred Scott was a slave. Nobody resists that. Not only that, but they 
say to everybody else that persons standing just as Dred Scott stands 
are as he is. That is, they say that when a question comes up upon 
another person, it will be so decided again, unless the court decides 
in another way, unless the court overrules its decision. Well, we 
mean to do what we can to have the court decide the other way." 

During the twentietfi century the forensic notion has become 
much more distinct. In 1908, the late Professor John Chipman Gray 
of the Boston Bar and the Harvard Law School said to the students 
of the Columbia Law School: "The law of the state or of any 
organized body of men is composed of the rules which the courts, 
that is, the judicial organs of that body, lay down for the determina- 
tion of legal rights and duties." In 1913, my friend, Mr. Frederick 
N. Judson, of the St. Louis Bar, while lecturing before the students 
of the Law School of Yale University, said: "The English and 
American conception of law is a body of rules enforced by the 
courts." 

No court, no law. That is the American formula. As the 
phenomenon of law is understood by American lawyers, it cannot 
posibly exist without the coincidence of another phenomenon, 
namely, a judicial forum. 

in. 

The most important reason for the existence of the American 
theory as to the nature of law is connected with the distinctively 
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American doctrine of the judicial review of legislation. We Amer- 
icans have gone further than any other people, ancient or modem, in 
extending the domain of judicial inquiry. As with other nations, so 
with us, customary law is now in the domain of judicial inquiry. As 
with other nations, so with us, statutory law is within the domain of 
judicial inquiry. Going still further our nation has placed constitu- 
tional law also within the domain of judicial inquiry. In the courts 
of both Europe and America, when the customary law is found to 
conflict with stautory law, the courts declare the former to be abro- 
gated. In the courts of America, but not in the courts of Europe, 
when statutory law is deemed to be in conflict with constitutional law 
the former fs declared to be abrogated. 

In 1885 Sir Henry Maine referred to this function of our courts 
as "a virtually unique creation of the founders of the Constitution," 
and added: "The success of this experiment has blinded men to its 
novelty. There is no precedent for it in the ancient or in the modem 
world." In art, in music, and even in literature we Americans are 
colonial, imitative, echoing. In art, music and literature our greatest 
works, as judged by our most competent critics, are the works which 
produce not the joy of surprise, but the joy of recognition — the 
pleasure of recalling something still greater done by masters on the 
other side of the Atlantic. In Constitutional jurisprudence we are 
not colonial, but truly national, original, creative. And we are so 
regarded in other parts of the world. 

The doctrine of judicial review is inseparably connected with the 
case of Marbury vs. Madison. In Willoughby's greatest of all text- 
books on American constitutional law, published in 1910, the first 
case cited is Marbury vs. Madison. In foreign countries Marbury 
vs. Madison is looked upon as an expression of American culture in 
very much the same way as the Divine Comedy is looked upon by us 
as an expression of Italian culture. One hundred and thirteen years 
ago this famous law suit finally established as law the proposition that 
the Federal courts have the power to declare void those acts of Con- 
gress which in the opinion of the courts are contrary to the Consti- 
tution. A similar proposition is also established with reference to 
the state courts. This is the doctrine of judicial review. The doc- 
trine is law because it is acted upon by the courts. As to the source 
of this law there are three chief views. According to the first or 
orthodox view — the view of Marshall, Kent, Webster and Cooley — 
the doctrine follows as a **demonstration" from a mere textual criti- 
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cism of the Constitution. According to the second view — advanced 
by Jefferson and Jackson, and still held by some eminent men, includ- 
ing Chief Justice Walter Clark of North Carolina — a textual criti- 
cism of the Constitution shows that the doctrine should not exist, 
and is, therefore, based upon "usurpation." The third view is the 
one generally held by the younger members of the American Bar. 
According to this view a mere textual criticism of the Constituti<Mi 
leaves in doubt the question whether or not the f ramers of the Con- 
stitution intended to establish judicial review of legislation. Conse- 
quently higher criticism (t. e., historical criticism) is resorted to. 
Attention is paid to the views of historians and political scientists. 
The ideas, theories, hopes, fears, speeches, writings of the men who 
wanted the Constitution, who drafted it, who adopted it, who fought 
it, who obeyed it, who disobeyed it, who loved it, who hated it — ^all 
these have been studied carefully and the conclusion has come as a 
matter of fact that the American people, both Federalists and Anti- 
federalists, in the days when snuff-boxes and shoe-buckles were pop- 
ular, looked upon the Constitution as a document which authorized 
judicial review. The net result is a confirmation by history of the 
theory of the orthodox school. 

But it really does not make a particle of difference what his- 
torical view one takes. The history of law is something very interest- 
ing, but it is not the same thing as law. The doctrine of judicial 
review is law because it is acted upon by the courts. 

In addition to this chief reason, connected with the American 
doctrine of judicial review, there are several other reasons why 
Americans have come to manifest this distinctively national trait in 
their attitude toward law. The first of these other reasons has to 
do with the romantic and almost mystical doctrine of the "three 
powers" — the legislative, the executive, and the judicial. It is a mis- 
take to asstmie, as certain modem critics have done, that when Mon- 
tesquieu advanced this doctrine in his "Spirit of the Laws," published 
in 1748, he was advancing something idly evolved from his own 
speculation. On the contrary, Montesquieu, largely influenced by 
John Locke, was trying to explain the existing institutions of govern- 
ment in his day, particularly in England, where he lived for eighteen 
months in his middle age. By what seems like a sort of divination, 
Montesquieu hit upon distinctions in political science which although 
theoretical in his day, have since come to be vindicated and actually 
expressed in the practical experience of mankind. 
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It is easy to criticize Montesquieu's doctrine. It is easy to 
accuse him of dogmatism. It is easy to point out danger in a too nar- 
row application of his analysis. The fact remains that Montesquieu's 
formula, accepted with almost religious devotion by the American 
C9lonists, has had a direct influence in producing an American notion 
of law, which exalts the judiciary to a higher degree than is true of 
any other notion of law that the world has yet seen. Said the late 
Mr. Justice Harian of the United States Supreme Court in 1906: "The 
great doctrine of the separate independent exercise of judicial author- 
ity, as distinguished from legislative and executive authority, is essen- 
tially American in origin, for while the thought was suggested by a 
European publicist shortly prior to the Revolution, it was not distinctly 
formulated or embodied in a governmental document until that was 
done in this country in 1776." 

Still another reason for the growth of the forensic theory of law 
in America is due to the enthusiastic reception by Americans of the 
English notion that the executive or administrative officials of the 
government are subject to the ordinary law of the land. The effective 
distinction between administrative law and civil law, so common on 
the continent of Europe, is unknown to Anglo-American jurispru- 
dence. Before the American Revolution, especially in connection with 
the Wilkes trials involving the freedom of the press. Magna Charta 
was interpreted by the courts of England as a document confirming 
rights to be asserted by the humblest citizens as against the most 
powerful officers of government — not in special tribunals under con- 
trol of those officials, but in the ordinary courts of the realm. If 
a newsboy is arrested illegally by a policeman in St. Louis, the news- 
boy can make a complaint to the Police Board if he chooses, but he 
can also bring a suit for damages in the Circuit Court. Every action 
of every administrative official in England and the United States 
affecting liberty or property is subject to the acid test of legality in 
the ordinary courts where a grocer's claim for the price of sugar 
and cheese would be tested. It is the same system of law and the 
same kind of a tribunal that tests the legality of the grocer's account 
and the action of the Secretary of State. 

One more reason for exalting the judiciary of the United States 
may be mentioned. It is connected with the extraordinary duty cast 
upon the state judges of this country during the first seventy-five years 
of our national independence. To this duty those judges responded 
in a way that has not yet been sufficiently praised. This extraordinary 
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duty was not performed by a mere half-dozen great men like Kent, 
Shaw and Gibson. It was performed and most adequately performed 
by a multitude of sincere and patriotic lawyers who went upon the 
bench infused with that greatest of all blessings, practical common 
sense. These men, at the very time when it was fashionable in Englainl 
to speak with scorn of the common law, took the common law and 
equity of the mother country, that is to say, the traditional as dis- 
tinguished from the statutory law of England, and worked the same 
over into a living, practical and serviceable body of rules of decision 
whereby human controversy in America could be settled and human 
strife avoided. The social and economic conditions in America at 
the beginning of the nineteenth century were very different from the 
social and economic conditions in England at the same time. A too 
rigid application of the English common law, a colonial attitude of 
mind on the part of the judges, an ignoring of the maxim to the effect 
that law varies as the reason for law varies — such circiunstances 
mig^t have changed the entire current of American history and cer- 
tainly would have prevented American law today from being what 
it really is. It has always been the popular fashion to give a vast 
amount of credit to those persons who were responsible for the actual 
drafting of our written constitutions and our statutes. It has not 
been the popular fashion to give credit to, or even think very much 
about, the hundreds of patient, studious and sensible state judges who 
accomplished one of the most remarkable tasks that has ever been 
accomplished by any jurists in the history of the world, and that was 
to take the traditional law of one nation and make it over into the 
traditional law of another nation. It is because American lawyers 
have appreciated this extraordinary obligation to the American state 
judges prior to 1850, that American lawyers are finding it impossible 
for themselves to think about American law without at the same 
time thinking about the American tribunals in which that law has 
always been demonstrated. 

IV. 
Let us now take up the consideration of some practical applica- 
tions of the forensic theory of law. 

If law is simply a combination of circumstances under which 
public force is applied through the courts, what is a statute? Of 
course, all statutes conveniently may be referred to as if they were 
laws, just as all diminutive human bodies may be referred to a« if 
they were babies. But some diminutive human bodies are not really 
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babies at all. They are corpses. In exactly the same way, some 
statutes are not really laws. They are scraps of paper. It is a very 
solemn duty that courts perform when they declare a statute uncon- 
stitutional. The courts do it only with much reluctance. Neverthe- 
less, under the American theory of constitutionalism as now most 
firmly established, it is the duty of our American courts to compare 
statutes with the Constitution when called upon to do so in a law 
suit, and boldly to declare any statute null and void if it conflicts 
with the Constitution. Accepting the Supreme Court's definition of 
law, it would follow that a statute is simply one of several circum- 
stances to be considered in determining the existence or non-exist- 
ence of law. 

Can there be such a thing as law in the absence of an express 
adjudication by the courts? It is impossible for an American lawyer 
today to imagine an American community livink with an entire 
absence of judicial precedents. Even in new states and territories, 
the legislative authorities find it necessary to adopt the early common 
law of England which for practical purposes is nothing more or less 
than an aggregation of judicial precedents. It is just as easy to think 
of a black bass swimming without water as it is to think of American 
civilization existing without judicial precedents. When we come to 
any particular point of doubt concerning which there has not yet 
been an express adjudication, can it be said that there is any law on 
that point? Some lawyers, following the late Professor John Chip- 
man Gray, boldly answer "No." Most lawyers will answer "Yes." 
The law has not been formulated, but it possesses the possibility of 
being formulated. It is fated to be formulated. By far the most 
difficult professional work that a lawyer does is to give his opinion 
on doubtful questions of law. The test of a lawyer's sagacity is a 
comparison between his anticipatory opinion and the subsequent deci- 
sion in the court of last resort. From a social standpoint perhaps 
the most important work that a lawyer does, and also the easiest, is 
to give advice on questions concerning which there is no doubt among 
lawyers as to how the courts would decide if called upon to do so. 
But from a professional standpoint more significant work is the giving 
of opinions on doubtful questions. 

Attention must now be called to a notable distinction between 
Anglo-American jurisprudence, on the one hand, and continental juris- 
prudence on the other hand. On the continent of Europe, there are 
two kinds of tribunals — one kind of tribunal for applying law as 
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between private citizen and private citizen, and another kind of tribu- 
nal for applying law as between private citizen and public official. The 
administrative tribunals in which the causes of executive officials are 
ultimately judged, are in control of the executive officials themselves, 
and not subject to review by the ordinary courts. The most eminent 
French and German jurists praise their system, and prefer it to ours. 
It is not for us to say that our system would be better for them than 
theirs. It is not necessary for us, even, to say with too much dog- 
matism that our system is better for us than theirs. But this we must 
say : Unless we are prepared to give up that entity which in the Con- 
stitution is called the "law of the land," we must hold fast to our 
system. The law of the land means a law that is certain and uniform, 
and is made certain and uniform as a result of one kind of ultimate 
tribunals, and not two kinds of ultimate tribunals. We have enough 
complexity now, thanks to the concurrent jurisdiction of state and 
federal courts, without introducing the still more confusing factor 
of administrative law superimposed upon civil law — ^as they call it in 
Europe, or the law of the land, as we call it in this country. 

This IS the place where every American lawyer wants to wave 
the red flag of danger. There is a marked tendency in contemporary 
statesmanship to take steps — proper enough in themselves — which 
may lead to constitutional changes more serious than the establish- 
ment of a monarchy or a national church. It is proper to have martial 
law and military tribunals. It is proper to have a patent office, a land 
office, a postmaster with power to issue fraud orders, an interstate 
commerce commission, an immigration bureau, a pure food commis- 
sion. It is proper and necessary to have a law-interpreting officer in 
every executive department of the federal government, and for him, 
in doubtful cases under new statutes, to hear both sides, before ren- 
dering a decision, which is in the nature of a legal instruction to 
executive officers. It is proper to have public-utility commissions in 
our various states, and boards of health, and insurance commissions, 
and examining boards for tonsorial artists, perhaps. We lawyers are 
in hearty sympathy with most, if not all, of these sincere efforts to 
recognize the changing conditions of our civilization. But we are 
sensitive to a great danger. We do not want to substitute the multi- 
tudinous and confusion laws of a hundred bureaus for the law of the 
land. These bureaus are executive, primarily. Incidentally and occa- 
sionally, they have judicial functions to perform, just as a lawyer has 
a judicial function to perform when he undertakes to settle a dispute 
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between a grocer and his landlord. But whenever these bureaus act 
judicially, their rulings if questioned must be subject to prompt review 
in the ordinary courts, unless we are ready to change in momentous 
degree the nature and genius of American civilization. For the most 
part, there is no doubt about the purely tentative aspect of executive 
determinations on doubtful points of law. In the Federal Trade Com- 
mission statute, a direct method of judicial review is provided by the 
statute itself, on points of law. In some other cases, the Supreme 
Court has read the right of judicial review into statutes, by reason 
of the mere existence of judicial powers. In a few instances, as with 
the land office, Congress and even the Supreme Court have exhibited 
a most regrettable indifference to the subtle and anti- American danger 
of an executive intrusion upon the judicial domain. Scandals in the 
patent office, always subject to judicial review, have been infinitesimal, 
compared with scandals in the land office, so largely independent of 
judicial review. President Taft, with the true lawyer's insight, but 
in vain, urged Congress to pass statutes providing for appeal to the 
courts from the rulings in the land office. 

On another occasion, President Taft himself made the most dra- 
matic, if not the most important, of recent executive determinations 
of judicial questions, when he decided the famous controversy over 
"What is whiskey?" The episode is a fine illustration of the true 
nature of executive determinations on points of law. The President, 
admitted by his bitterest enemies in politics to be one of the best 
lawyers of his generation, was construing the misbranding section of 
the pure food statute. There was no authoritative interpretation by 
the appellate courts. The President gave instructions to his subor- 
dinates in the executive department of the government, after hear- 
ing men on both sides, who had financial interests at stake, and their 
attorneys. The President's mind acted exactly as if he were a judge. 
But he was not a judge. Nobody was bound by his decision, except 
tentatively. To this day, the Taft ruling can be ignored by any citi- 
zen who wishes to test the matter in the courts. The fact that nobody 
has seen fit to bring the matter into court is a tribute to the legal ability 
of William H. Taft. But it does not mean that the President of the 
United States is a judge, or ever will be. 

One more test of the forensic theory must be made. 

If law is simply that which the courts say is law, does it not 
follow, ultimately, that law is the whimsicality of a judge or a group 
of judges ? This question suggests the chief and most important criti- 
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cism of the forensic theory of law. In one form or another, this 
criticism has been urged by many men, and by no man more sincerely 
or more vigorously than by Thomas JeflFerson. The criticism does not 
seem to have prevented the development of our American doctrine of 
judicial supremacy, but probably it has retarded conscious acquiescence 
in the doctrine, and frank admission of its existence. It cannot be 
stated too emphatically that law is a matter of human experience. The 
value of this criticism, or any other criticism, regarding law, should 
be tested in the light of human experience. 

Do judges act whimsically? Are they capricious? Is that their 
reputation as a class in this country, or in any cotmtry, at this period, 
or any period ? American judges today are being criticised freely by 
men who are eminent, sincere and highly educated. Are American 
judges criticised because they are too whimsical? No. They are 
not whimsical enough — that is the criticism. At the meeting of the 
American Bar Association, in October, 1914, the President of the 
United States, with dignified courtesy to be sure, criticised American 
judges of the present day. But he did not criticise them for being 
too independent. On the contrary, his criticism was that judges are 
slavish, all too slavish, in their devotion to the precedents of the 
past. When one analyzes any of the current criticisms of the 'Ameri- 
can judiciary, one will find that the real ground of criticism is not 
that the judges are too subjective, but that they are not subjective 
enough. Most emphatically judges do respect the external objective 
standards, whether they be the precedents of the past, or the written 
Constitution, or the dogmas of a political party, or some economic 
theory. The question raised by the critics is this : Do not the judges 
respect these external standards too highly? The most important 
things in the world are habits of thought. Here is where psychology 
is needed in connection with jurisprudence. 

In the American sense, law, whether it has to do with the wages 
of a nursemaid or the constitutionality of a statute, is simply the 
opinion which is, or is fated to be a rule of decision in the court of 
last resort. Of course, it is assumed that the court of last resort 
will be a bench of American judges, and not a group of oriental 
potentates. The difference between a constiutional judge in America 
and an oriental potentate is a difference in habits of thought. Habits 
of thought are the most important things in the world. The federal 
constitution, federal statutes, federal treaties, the state constitution, 
state statutes, the common law of England, American precedents of 
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the past, customs and the current needs of society — ^all these things 
are sources of law. They are among the circumstances which deter- 
mine the existence and meaning of law. But we would have nothing 
except chaos if it were not for the courts, with their distinctive habits 
of thought to co-relate these multitudinous circumstances. The 
lawyer's aim is to acquire the same habits of thought that the judges 
of his generation acquire, and thus to avoid the necessity of law-suits, 
or else to win law-suits when forced upon him. 

In this unexplored region — ^the borderland between jurisprudence 
and psychology — ^the most interesting problem has to do with the 
overruling of precedents. The prevailing attitude of American courts, 
which is more liberal than the attitude of the English courts, was 
never more carefully stated than by the Supreme Court of Massa- 
chusetts in 1900 (Stack v. Railroad Co., 177 Mass. 155). A rail- 
road company was sued by a person for damages suffered through 
an accident on the road. The defendant asked the court to order 
a physical examination by a surgeon. No statute covered the situa- 
tion. The court said : 

"We agree that in view of the great increase of actions for per- 
sonal injuries it may be desirable that the courts should have the power 
in dispute. We appreciate the ease with which, if we were careless 
or ignorant of precedent, we might deem it enlightened to assume 
that power. We do not forget the continuous process of developing 
the law that goes on through the courts in the form of deduction or 
deny that in a clear case it might be possible even to break away from 
a line of decisions in favor of some rule generally admitted to be 
based upon a deeper insight into the present wants of society. But 
the improvements made by the courts are made, almost invariably, by 
very slow degrees and by very short steps. Their general duty is not 
to change, but to work out, the principles already sanctioned by the 
practice of the past. No one supposes that a judge is at liberty to 
decide with sole reference even to his strongest convictions of policy 
and right. His duty in general is to develop the principles which he 
finds with such consistency as he may be able to attain. ... In the 
present case we perceive no such pressing need of our anticipating 
the legislature as to justify our departure from what we cannot doubt 
is the settled tradition of the common law to a point beyond that 
which we believe to have been reached by equity, and b^ond any 
to which our statutes dealing with kindred subjects have ever seen fit 
to go. It will be seen that we put our decisions, not upon the impolicy 
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of admitting such a power, but on the ground that it would be too 
great a step of judicial legislation to be justified by the necessities of 
the case." 

V. 

This essay is intended, primarily, to be an analytical considera- 
tion of the nature of law as an existing phenomenon, without regard 
to any philosophical or sociological speculation concerning the pur- 
pose of law or the possibility of improving law through the conscious 
effort of humanity. However, it would be an affectation for any lawyer 
to assume indifference to the possibility of improving law through the 
conscious effort of humanity. In order to avoid any appearance of 
that affectation, even at the risk of inconsistency, I will add one com- 
ment of a speculative and sociological nature — ^perhaps I should say 
a political nature. 

This comment has to do with the American doctrine of judicial 
review of legislation. The United States has developed, as the most 
distinctive feature of its civilization, the judicial function of passing 
upon the constitutionality of statutes. It is a notable power that our 
courts possess, and, in the opinion of most American lawyers, it is a 
beneficial power. Distrust of the legislature is characteristic of Amer- 
icans, as is natural, since our American Revolution was really a 
rebellion against parliament, rather than against the king, or the courts 
of England. I know many lawyers, but I have never met one who 
wished to take this power away from the American courts. At the 
same time, I have never talked on this subject with any American 
lawyer who did not frankly admit, in private conversation, that this 
power has been grossly abused by some of our judges. Judges arc 
human beings. We human beings are slaves to habits of thought, 
which means that we are slaves to something which is commonly 
called prejudice. It is easy for a judge to persuade himself that his 
habits of thought along partisan, religious or economic lines are a 
part of the constitution which he is oath-bound to support. 

There is a radical and lasting difference between an ordinary 
law-suit affecting the rights of persons and property, and a law-suit 
in which the constitutionality of statutes — ^that is to say, the conscious 
public policy of the state — is involved. My friend, Mr. P. Taylor 
Bryan, of the St. Louis Bar, has proposed that jurisdiction be con- 
ferred upon the Missouri courts to entertain the petition of any citizen 
who requests that the constitutionality of a particular statute be passed 
upon — the Attorney-General to be the defendant. This admirable 
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suggestion is mentioned now, simply for the purpose of showing how 
clear in the mind of a sagacious practicing lawyer is the distinction 
between an ordinary law-suit and a law-suit which involves the con- 
stitutionality of a statute. In the latter case, the real defendant, when 
we look beneath the surface, is the state — sometimes acting vicariously 
for human beings as yet unborn. 

Nearly all the current criticism of the courts is caused by the 
occasional judicial abuse of this most valuable judicial power. In the 
early days of our country, the courts were very particular to point 
out the distinction between ordinary law-suits and law-suits involving 
the constitutionality of statutes. Chief Justice Marshall undertook 
to establish the precedent that the United States Supreme Court would 
not pass on the constitutionality of a statute unless all the judges were 
present, although this full-bench requirement was never dreamed of 
for ordinary cases. By 1860, there was a considerable body of rules, 
which seemed to be in the nature ol traditional limitations on the 
power of the courts to declare void the acts of the legislature. These 
traditional limitations are still printed in the law books. It is said 
that there must be a full bench, that there must be no doubt in the 
case, that there must never be an adverse decision by a lower court, 
etc. What do these traditional limitations amount to now, in 1916? 
Nothing at all. In St. Louis a justice of the peace on Easton avenue 
has the power, and has exercised the power, of declaring void the 
statutes of Missouri. This violates a rule laid down in Willoughby's 
great work of 1910. But this rule and the others were based upon 
dicta and tradition. They were never law, in the American sense, 
because they were never recognized as binding by the courts. Our 
courts have not formed the habit of recognizing as binding mere dicta 
and expressions of good taste. They have formed the habit of recog- 
nizing as binding the mandatory language of our written constitu- 
tions. The so-called rules referred to are noteworthy because they 
indicate an intent, a hope, a desire, an aspiration of such men as 
Tyler of Virginia, Tilghman of Pennsylvania, Charlton of Georgia, 
Waties of South Carolina, Daggett of Connecticut, and Cooley of 
Michigan. 

The effort of these men to establish unwritten legal limitations 
on the power of judicial review has failed utterly. In the courts of 
the United States and of all states in the union except two, there is 
no mandatory distinction between constitutional cases and ordinary 
cases. Has not the time come to recognize this distinction by means 
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of constitutional amendments? Has not the time come to establish 
a mandatory limitation on the power of judiciary review? 

That, in my judgment, is the most serious constitutional ques- 
tion now before the American people. The agitation for a change is 
here. Some change is inevitable. The danger is that the change 
will be too radical. If by the recall of judicial decisions is meant 
the power of annulling by popular vote a unanimous decision in the 
supreme court of a state on a constitutional question, then I am most 
earnestly opposed to it, because such a power would lead to judicial 
confusion. But if by the recall of judicial decisions, is meant simply 
the power of selecting by popular vote between a majority opinion 
and a minority opinion in the supreme court on a constitutional ques- 
tion, then the plan is worthy of serious and (I am sorry to have to 
add this additional word) courteous consideration. The so-called 
Ohio plan, originally proposed by Chief Justice Clark of North Caro- 
lina, and now a part of the fundamental law of Ohio, inhibits any 
judicial annulment of legislation if more than one of the seven mem- 
bers of the supreme court dissent from the majority opinion. This 
plan also deserves serious consideration. 

Both of these plans emphasize the inherent distinction between 
an ordinary law-suit and a constitutional law-suit. These plans arc 
not nearly so radical as many people, after superficial examination, 
have supposed. They are simply efforts to hem in and limit the 
extraordinary power of judicial review. Marshall, Patterson, Samuel 
Chase and Bushrod Washington — to mention four early members of 
the United States Supreme Court — ^attempted to hem in this extraor- 
dinary power by starting a traditional and customary limitation. Their 
effort failed. The time has now come to do the same thing by the 
mandatory language of constitutional amendments. 

Tybsbu Williams. 
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NOTES 



DO COMPULSORY WORKMEN'S COMPENSATION 
LAWS VIOLATE THE FOURTEENTH AMEND- 
MENT OF THE FEDERAL CONSTITUTION? 

It seems certain that the Missouri legislature will tardily follow 
the lead of thirty-one states, the Federal Government and most of 
the territories, by passing a workmen's compensation law at its next 
session. Although these statutes are beginning to attract the atten- 
tion of Missouri lawyers, the burden of investigation of such legis- 
lation in this state s^ems to have fallen on the able shoulders of 
Mr. Alroy S. Phillips of the St. Louis Bar. In a recent pamphlet 
issued by the Missouri Workmen's Compensation Conference he has 
thoroughly discussed the policy and principles involved in the meas- 
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ure proposed for Missouri, with some attention to the legal problems 
offered by such an act. 

All of the law connected with workmen's compensation in this 
country is in a very imdeveloped and amorphous state. No two of 
the statutes are alike. Judicial interpretation also varies from state 
to state. At best, the legal problems are difficult, impinging as they 
do upon the law of Master and Servant, Proximate Causation, Insur- 
ance Law, Conflict of Laws, and Constitutional Law. Most of the 
books on the subject, like those of Boyd and Bradbury, are based upon 
experience under the British Act, and are in other respects out of 
date, and even the careful summary in Lawyers' Reports Annotated,* 
cannot keep pace with rapid judicial and legislative departments. 

Among the doubtful questions connected with these laws is that 
of the constitutionality of provisions making payment by insurance 
of the claims of injured workmen compulsory upon employers. Seven 
states out of the thirty-one have passed compulsory laws,* and without 
going into the merits and policy of the matter, it appears to be the 
opinion of those who have had experience in administration that the 
compulsory form is more desirable than the so-called "elective" laws 
which abrogate the common law defenses (assumption of risk, con- 
tributory negligence, and the fellow-servant rule) and leave to the 
employer the option of coming under the law or facing possible litiga- 
tion without these important defenses.' For in spite of the "club" in 
the elective laws it has been found that large numbers of employers 
take the risk and stay outside the operation of the statute. 

A general opinion seems to prevail, which is expressed by 
Mr. Phillips in his treatment of the subject, that compulsory laws, 
with the usual provisions requiring insurance, are contrary to the 
guarantees of the state and Federal constitution, more particularly 
to those articles which prohibit taking of property without due process 

1 L. R. A. (N. S.) 1916 D. 

*Ohio, California, Arizona, Washington, New York, Oklahoma, 
Wyoming. 

'Massachusetts Accident Board. Annua! Report 1913. 

"It has become evident that as a matter of justice and public 
welfare, compensation acts, should be uniform and compulsory, and 
apply to all employees and occupations alike." See also Report of 
the New Jersey Employers' Liability Commission in 1915. Trenton, 
1916. Their first recommendation is "the passage of a compulsory 
compensation law" in place of the present elective law. Also Con- 
ference of Commissioners on Uniform State Laws. Report of Com- 
mittee on Compensation for Industrial Accidents, 1914. "Best re- 
sults can be obtained only through a compulsory law." 
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of law, and which guarantee trial by jury. The latter objection, based 
on the fact that most laws are administered by commission, seems to 
have occupied but little attention, since under all of the laws there is 
appeal or other recourse to the courts on matters of law, and has 
been sununarily disposed of where it has come up.* So that the ques- 
tion narrows itself down to a consideration of those guarantees which 
are found in all state constitutions, as to due process of law, and in 
the Fourteenth Amendment of the Federal Constitution.*^ 

The issue is stated by Mr. Phillips as follows : "The trend of the 
decisions of the Supreme Court of the United States is that while 
there is no other objection to a compulsory law as far as the employer 
is concerned, it may be a violation of the due process clause of the 
constitution to make him liable irrespective of negligence, unless the 
law is passed in a valid exercise of the police power of the state, which 
is generally imderstood to mean that its application must be limited 
to enumerated extra-hazardous employments." Now it is impossible 
to be dogmatic on a subject that has not been passed upon by the 
Supreme Court, but it is certain that the decisions of that court on 
the police power, and recent state decisions directly in point, greatly 
discredit the belief that the laws are unconstitutional. In the first 
place, there are no decisions of the Supreme Court on the subject. 
There seems to be no basis whatever for the "general understanding" 
that compulsory laws must be limited as suggested, for as a matter 
of fact two of the compulsory laws are not so limited, and decisions 
repudiate the distinction. Finally, very recent state decisions point 
most decidedly to the constitutionality of the laws. 

I. 

It is impossible to define the limits of the police power in any 
precise way. But the following well-known dicta of the United States 
Supreme Court show that the interpretations are increasingly liberal, 
and are the only guide to the nature and extent of the power. 

"We premise that the clause of the Fourteenth Amendment 
referred to (that relative to the equal protection of the laws) was 
undoubtedly intended to prohibit an arbitrary deprivation of life or 
liberty, or an arbitrary spoliation of property. But it does not limit 



*The only case in which this objection has been raised is State v. 
Clausen, infra, in which the court decides that the law does not offend 
in this respect. 

» See Constitution of the State of Missouri, Article II, Sees. 20 and 30. 
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nor was intended to limit, the subject upon which the police power 
of the states may be lawfully exerted."* 

"The police power is not subject to any definite limitation, but 
is co-extensive with the necessities of the case and the safeguards of 
the public interests."^ 

"This court has not failed to recognize the fact that the law is, 
to a certain extent, a progressive science ; that in some states, methods 
of procedure which, at the time that the constitution was adopted 
were deemed essential to the protection and safety of the people, or to 
the liberty of the citizen, have been f otmd to be no longer necessary ; 
that restrictions which had formerly been laid upon the conduct of 
individuals had proved detrimental to their interests; while upon the 
other hand certain other classes of persons, particularly those engaged 
in dangerous or unhealthful occupations, have been found to be in 
need of additional protection."' 

"We hold that the police power of the state embraces regula- 
tions designed to promote the public convenience or general prosper- 
ity as well as regulations designed to promote the public morals, or 
the public safety."* 

It may be seen that the last definitions are considerably broader 
than the first. But of all the decisions and the dicta upon which the 
state courts have relied in their decisions on workmen's compensa- 
tion the most important and controlling is the following from Mr. Jus- 
tice Holmes' opinion in Noble State Bank v. Haskell*® 

"It may be said in a general way that the police power extends 
to all the great public needs. Camfield v. U. S., 167 U. S. 518. It 
may be put forth in aid of what is sanctioned by usage, or held by 
the prevailing morality or strong and preponderant opinion, to be 
greatly and immediately necessary to the public welfare." 

II. 

As to the necessity of limiting the application of the law to classi- 
fied extra-hazardous employments for the purpose of bringing it under 
the police power, the fictitious nature of such classification has been 
repeatedly recognized by the courts: 

"It is frankly admitted by the appellant that it is within the 

• Mr. Justice White in Jones v. Brim, 165 U. S. 182. 

^ Mr. Justice Brown in Canficld v. U. S.. 167 U. S. 518. 
« Mr Justice Brown in Holden v. Hardy. 169 U. S. 385. 

• C. B. & Q. Ry. V. Illinois, 200 U. S. 341. Mr Justice Harlan. 
»«219 U. S. 104. 
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legislative power to make this change with regard to hazardous trades, 
but not with regard to what are called the non-hazardous trades. But 
why not? . . . We see absolutely no ground for the contention 
that these defenses may be lawfully abrogated as to the more hazard- 
ous industries, but must be forever held sacred to the less hazard- 
ous industries. There may be a less persuasive reason for the change 
in the latter class of industries, but this does not deprive the legisla- 
ture of the power to make it."^^ 

"There is no reason of necessity or propriety — there is no reason 
whatever that occurs to us — ^why a common carrier should be sub- 
jected to liability to his bookkeeper or to his clerk in his general offices 
. . . or to any other of his servants who is not actually engaged in 
some such hazardous occupation as operating engines or trains, . . . 
while the merchant, the manufacturer, and all other persons, are 
exempt from such liability to their servants engaged in the perform- 
ance of the same work under the same circumstances."** 

"The legislative power to impose the liability upon an employer 
who is without fault does not, in view of the courts which have dealt 
w^th the subject, rest upon the consideration that the particular 
employer is conducting an industry in which injury is more likely 
to result than in some other."" 

Apparently it has never occurred to those who raise this objec- 
tion to examine at first hand what is meant by "extra-hazardous" 
industries. In the New York compulsory statute, the hazardous 
employments are divided into 43 classes of from six to twenty-five 
employments, and embracing as a matter of expert testimony, all 
occupations except strictly mercantile pursuits. The Washington stat- 
ute is even more liberal in its definition. The other compulsory laws 
are admittedly modeled on these two where they mention the words 
"hazardous" at all. Two compulsory laws, Ohio and California, 
include all industrial occupations, making no distinction whatever. And 
the California law, as will be explained below, has been pronounced 
constitutional. 

Therefore it seems hardly possible that the Supreme Court of 
the United States will base its decision of the constitutionality of 
these laws on any academic distinction of the sort. 



"Borgins v. Falk, 147 Wis. 327. 

"Railway v. Wcstby. 178 Fed. 619. 

>« Western Indemnity Co. v. Pillsbury, 170 Cal. 682. 



Digitized by 



Google 



34 ST. LOUIS LAW REVIEW. 

IIL 

Coming now to direct decisions on the constitutionality of com- 
pulsory accident insurance laws, there are four cases directly in point 
decided by state courts of last resort These cases are summarized 
and discussed at length in the able annotation on Workmen's Com- 
pensation in Lawyers' Reports Annotated. ** 

The source of the general skepticism on the constitutionality of 
these laws is the case of Ives v. South Buffalo Ry./*^ decided in 1911. 
The purport of the decision was that the law took property without 
due process of law, by imposing liability without fault. The ground 
of the decision is clear. The court simply says: "It is taking the 
property of A and gi\'ing it to B," or again "It does nothing to con- 
serve the health, safety and morals of the employee." Liability 
without fault is unconstitutional. The reasoning of the court is exactly 
opposed to that of subsequent decisions, one of which was handed 
down by the same court. But this is notable, that the statute under 
consideration differed from the latter statutes, so that although the 
dicta are opposed, the decisions may be distinguished. The first New 
York law*^ provided no means whatever of distributing the burden 
imposed upon the employer ; it was not an insurance law at all. The 
case caused much popular criticism of the New York Court, not to 
speak of expert legal condemnation. 

Directly contra to the Ives case, and in terms overruling it is 
the recent decision (July, 1915) of the same court in Jensen v. South- 
em Pacific Ry.,^^ upholding the constitutionality of the present com- 
pulsory New York law, which was passed subsequent to amendment 
of the state constitution, but which nevertheless declares that the 
law is valid under the same Fourteenth Amendment under which the 
other was declared unconstitutional. The court distinguishes the 
two acts : "That act made no attempt to distribute the burden. This 
act does in effect as well as in theory distribute the burden equally 
over the industries affected. The two acts are therefore, so plainly 
dissimilar that the decision in the Ives case is not controlling in this." 
But it does not attempt to reconcile the divergent theories upon which 
the two cases were decided. For instance, in the latter case, the 
court found Noble State Bank v. Haskell, supra, controlling on the 

i*L. R. A. (N.S.) 1916 D., p. 409. 

"201 N. Y. 271. 

i«C. 674, Laws of 1910. 

"215 N. Y. 519. 
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police power question ("the decision in Noble State Bank v. Haskell 
is decisive"), while the court in the Ives case vehemently refused to 
follow the U. S. Supreme Court, sa>4ng of the case and another similar 
to it, "we cannot regard them as controlling." 

The case of State ex rel. Davis Smith Co. v. Clausen,^® (1915) 
pronotmced the present Washington law constitutional as to due proc- 
ess, equal protection, and trial by jury. The opinion gives examples 
of liability without fault to discredit the Ives decision, and relies on 
Holden v. Hardy and Bank v. Haskell for its definition of the police 
power. The court lays much stress on the point that the law is a 
reasonable exercise of the police power, and not such a capricious 
and arbitrary exercise as would violate the Fourteenth Amendment. 
The court frankly refused to follow the Ives decision. 

The case of Western Indemnity Co. v. Pillsbury^* (August, 1915), 
pronounced the present California law valid. The case is significant 
for two reasons. In the first place, California did not pass an amend- 
ment to her state constitution to permit the law, as the other states 
have done. Second, the California law is inclusive of all industrial 
employments, regardless of hazard. The case was brought up on a 
certiorari to the Industrial Accident Commission. (Note that the 
Washington case above came up on a writ of mandamus to the state 
auditor.) The California court quotes the Clausen case extensively 
and distinguishes the Ives case ; it also makes reference to the Jansen 
case. Holding that "liability without fault is not new to the law" it 
declares that the state statute "merely changes the existing rules gov- 
erning the liability of masters ... to their servants," and "does 
not affect past transactions of previously acquired rights of person 
or property." 

As far as the general development of the law is concerned, all 
of these cases are significant as showing the present inclination of 
courts (which will probably appear in the Supreme Court with recent 
changes in its personnel) to regard policy and the need of new laws 
to meet modem industrial conditions. The Washington court quotes 
"the enlightened opinion of mankind" in the same breath with legal 
precedents. The New York court evidences the new spirit in the 
following: "This subject should be viewed in the light of modem 
conditions, not those under which the common law doctrines were 
developed. With the change in industrial conditions an opinion has 

w 65 Wash. 156. 
!• 170 Cal. 686. 
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gradually grown up which almost universally favors a more just and 
economical system of providing for accidental injuries to enq>loyees, 
as a substitute for wasteful and protracted damage suits, usually un- 
just in their results either to the employer or the employee, and some- 
times to both." The California court also recognizes that the old dam- 
age suit system, "involves intolerable delay and great economic waste, 
gives inadequate relief for loss and suffering, • • • and is unsuited 
to the conditions of modem industry." "The theory of this l^sla- 
tion is that the risk of injury to workmen . . • should be borne 
by the industries, rather than by the individual workman alone." 

It appears then, that by the weight of authority compulsory com- 
pensation laws, including the insurance scheme, are established on a 
constitutional basis. The only effect of the opinion in the historic 
Ives case is in the words of the L. R. A. annotator that "it is probable 
that in future workmen's compensation acts will provide for insur- 
ance rather than direct liability." 

Since there is nothing in the Missouri G>nstitution to alter die 
situation, and since judicial opinion upholds the constitutionality of 
such laws, there is no reason why Missouri should not have the most 
efficient, inclusive and far-reaching compensation law in the country. 

Walston Chubb, '18. 
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RECOGNITION OF CHANGES OF GOVERNMENT 

Recognition is the act of a state, itself a member of the family 
of nations, by which it admits the existence of another government 
as an international person, either for all purposes or only for certain 
purposes of government. It is essentially the recognition of a fact. 
Nothing is created. The government to be recognized exists inde- 
pendently of any act of another state. The recognition, however, 
gives a status tmder the law of nations and assures it of treatment 
by the foreign states as an international person to the extent to which 
the recognition goes. As it is a recognition of a fact, the sympathies 
and prejudices of the foreign nation should not affect the question.^ 
There seems to be no absolute duty to recognize.^ Each state acts 
according to its own policy. If the requisite facts exist, ordinarily 
recognition will follow as a matter of course. 

A change of government implies a prior government and this note 
docs not deal with the recognition of new states in territories where 
none existed before. The change may leave the former government 
still in existence, but no longer with authority over the particular terri- 
tory where the change occurs, or it may destroy it entirely. In the 
first case it may be due to a rebellion of a part of the people, or it 
may be through conquest or cession. In the second case it may be 
through the regular constitutional means, or it may be by a revolution. 
The former government may also be merged with some other. 

If territory is lost through rebellion, there are three degrees of 
recognition; first, of belligerency; second, as a de facto government; 
third, of independence. Recognition of belligerency is an admission 
tfiat there is an insurgent movement carrying on war. The effect is to 
constitute the rebellious people an international person, so far as the 
laws of war are concerned, in their dealings with the recognizing 
state. When to make such a recognition is a matter for each state to 
determine. Ordinarily, however, when the necessary elements exist, 
recognition will follow. These elements are: the existence of a de 
facto government, ruling over a more or less definite territory, obeyed 
by the people of that territory, and capable of assuming the obliga- 



^See Moore Int. Law Dig. 43, on the recognition of the various govern- 
ments of France and the refusal to prematureb^ recognize the South Ameri- 
can Republics, Moore 1. 49, 50. 

«Maxcy. Vol4, Ch. 1. 
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tions imposed by the laws of war. Secondly, there must exist an 
actual war, conducted according to international law, by military 
forces on both sides, employing the means and methods of warfare. 
Thirdly, the state recognizing belligerency must be so involved in the 
results of the struggle that it is necessary for the preservation of its 
interests that the respective status of the three parties be defined. For 
instance, if the insurgent territory is not contiguous to the foreign 
state and there are no conunercial relations between them, this neces- 
sity would not exist and recognition would be a gratuitous interfer- 
ence. Pomeroy dissents from the view that there must be any inter- 
ests of the foregin state involved, claiming that recognition is an 
obligation imposed by the laws of neutrality. He is, however, unsup- 
ported by authority or precedents. Maxey includes among the requisite 
facts an assertion of independence. This is not discussed by other 
authorities. While such an assertion usually accompanies a rebellion 
of the magnitude contemplated, there seems to be on principle, no 
necessity for it. The recognition is of a fact — ^the fact of a war. This 
might exist between portions of a state neither of which seek inde- 
pendence of each other, and mig^t give rise to the same necessity of a 
foreign state's treating them as belligerents. If the law at the time 
of the American Revolution had been the same as it is today the 
American Colonies would have been recognized as belligerents before 
the Declaration of Independence. If the above elements are not in 
existence, recognition would be premature and the parent state would 
have just cause for oflfense.' 

Recognition as a de facto state is more than recognition of belliger- 
ency, but less than that of independence. It treats the insurgents as 
the actual governing body over a certain territory, but is informal 
and does not concede them a place as a member of the family of 
nations. It is justified when the insurgent government is actually 
ruling the land, as in the case of belligerency, and there is a need 
that there be some one with whom the foreign nation may treat. It is 
chiefly a recognition of the government in regard to matters of com- 
merce, its merchant flag is respected, and matters regarding commerce 
are transacted with it, but informally. There must be a probability 
that the hostilities will continue, and a fair likelihood of insurgent 

'Dana's note in Wheaton, p. 24, n. 15; Oppenheim, Sec 74; Maxey, part 4, 
Oi. 1 ; Lawrence, 4th ed, Sec. 141 ; Moore Int Law Dig. Sec 59. Grant, Annual 
Message, Dec 6, 1869; and Special Message, June 13, 1870, in Moore, Sec 17; 
Pomerpy, Sec 224. Prize Cases, 2 Blade, 635 ; Moore, Sec 59. 
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success, but certainty is not necessary. The recognition may be as of 
as much as the needs of the foreign state may require, but can be of 
no more and must not be of facts which are not actually existing.* 

The third and highest form of recognition accorded the insurgent 
members of a state is that of independence. It admits them to be a 
complete international person, a member of the family of nations, 
and independent of the sovereignty of any state. It also is a recog- 
nition of a fact; the state must be actually independent. It is to be 
given "when independence is established as a fact, so as to leave the 
chance of the opposite party to recover their dominion utterly des- 
perate."*^ There must be an organized government, able and willing to 
assume the obligations and duties of a state ruling over a definite area, 
acknowledged by the people, though absolute internal tranquility is 
not required. Hostilities between it and the parent state must have 
virtually ceased. If there is still a reasonable chance that the latter 
may ultimately subdue the rebellious people, the recognition would be 
premature. It is not necessary, however, that the parent government 
should itself have recognized the insurgents, or that all efforts on its 
part have been abandoned. There must be a moral certainty that they 
will be fruitless. The recognition may be conditional.* 

If the change of government over a certain piece of territory is 
effective by cession or by a treaty of peace, there is really nothing to 
recognize formally. The ceding government itself authorizes the 
change and foreign states will take the facts as they are. In the case 
of conquest, without a formal treaty, the case is a little different. If 
an entire state is seized, leaving no government to treat with, no for- 
mal recognition is necessary.^ If there is a state beaten, but still 
claiming lands in the firm possession of its enemy, it is said to be 
analogous to case of a rebellion. If the conquering state intends to 
keep the territory and the fighting is hopeless and practically over, a 
tliird state may recognize the sovereignty of the conqueror.* 

Where the former government is overthrown by ordinary and 
constitutional means, as in the case of the succession of a new mon- 



*Pomcroy, 236; Dana's Whcaton, p. 41, n. 16; Maxey, part 3, Ch. 1. 

* Adams, Sec of State, to Munroe, Pres., Aug. 24, 1816. Moore, 1, 30. 

'Pomeroy, 241; Phillimore 11, 19, 20; Dana's Wheaton, p. 42, note; Qppen- 
heim 74; Jackson, Texas Message, Dec. 21, 1836; Hall, 9th Ed., 90-93; Moor^ 
Sec 27. 

^ As in the Prussian conquest of Hanover. 

•Pomeroy, 219-222. 
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arch or the election of a new administration, the status of the nation 
is unchanged and there is no need of any recognition.* 

If one nation merges itself with another, as Texas widi die 
United States, or two or more join together as in the case of the 
German Empire, recognition follows as a matter of course.^* 

The questions arising from a revolutionary attempt to supplant 
the former government are very similar to those arising from an 
attempt of a part of the people to establish dieir independence. Bel- 
ligerency may be recognized, and a de facto government exercising 
whatever authority is exercised over a certain territory may be treated 
ynih informally, though recognition in its most complete sense is 
denied. Recognition as the true government in its full sense is ac- 
corded on much the same facts as that of independence. It must be 
actually in power and performing the functions of government. There 
must be a definite area and at least a large majority of the people 
must acquiesce. Resistance by the former government cannot be 
more than desultory and must be without any reasonable likelihood 
of success. The character of the ruler, the source and the motives of 
the movement, and the means used in obtaining success are not ordi- 
narily noticed by the foreign state. Precedents may be found for 
withholding recognition where the policy of the foreign state demands 
it, as England's refusal to recognize Napoleon.^ 

Recognition may be made in several ways. A formal declaration 
is often resorted to. It may be implied. Belligerency is recognized, 
among other ways, by a proclamation of neutrality; a de facto state; 
by informal correspondence. Independence is recognized by a treaty 
with the new states, the receiving or sending of diplomatic agents, etc 

The political and l^slative branches of government possess the 
powers of recognition. The judiciary will treat it as a political ques- 
tion and follow the course of action taken by the other departments of 
government 

The most interesting recent case of this character was the refusal 
of the United States to recognize Huerta. Huerta's government seems 
clearly to have been an actual one. That of Madero had no longer 
any personal existence. The rew one was in possession of the greater 



•Pomcrpy, 248. 
"Moore, Sec 27. 

u Moore, Sec 43ff (Coarse of the United States in regard to France, 
Sgain, South American Republics, etc) ; Pomerpy, 248; Wharton's Digest, Sec 
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part of the country, and while there were various rebellions, it had a 
comparatively firm hold on its power at the time that the European 
nations gave it recognition. The previous course of the United States 
had been to disregard the character and the means used in obtaining 
power, so the objection that there was strong likelihood that Madero 
was murdered seems out of line with precedent. While there had been 
no popular election, this was also the case apparently in many of 
the South and Central American governments, and was held no bar 
to their recognition. The large part of the Mexican people acquiesced 
in the Huerta government, even if they did not altogether approve 
of it. The refusal, however, is not properly a breach of law, as there 
is no legal obligation. The cases where it has been refused, however, 
as in the case of Maximillian in Mexico, and England's refusal to 
recognize Napoleon, were governed by a larger principle of public 
policy than any objection to a particular ruler. The case seems out of 
accord with the previous courses taken by the United States in this 
regard. 

There seems to have been little reason for having recognized 
Carranza that would not have been equally applicable to the case of 
Huerta. Certainly there was no other government than that of Huerta, 
though its authority was somewhat shaky, in part of the territory, its 
claim to rule was a government in fact, and as such might have been 
recognized. 

S«WAW) McKrmticK. 
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RIGHT OF A RAILWAY COMPANY TO GRANT 

EXCLUSIVE PRIVILEGES TO HACKMEN 

AND EXPRESSMEN. 

PRIVILEGES TO HACKMEN AND EXPRESSMEN. 
In the recent case of Skaggs v. Kansas City Terminal Railway 
Co. et al./ the court held that "a railroad and depot company may 
lawfully exclude some hackmen or carriers of baggage from enter- 
ing its grounds or station for the purpose of soliciting patronage and 
plying their vocation, while it gives to others the exclusive privilege 
of doing so." The defendant Terminal Company granted to a certain 
transfer company the exclusive privilege of soliciting patronage for 
its cabs, carriages and baggage service upon the grounds and premises 
of the Terminal Company at the new Union Station in ICansas City. 
The plaintiffs obtained in the circuit court of Jackson County a 
temporary order restraining the defendants from depriving them of 
the use of the station grounds. On an amended petition charging 
the defendants with an agreement in restraint of trade and for the 
creation of a monopoly affecting commerce the case was removed to 
the federal court. The court held that the federal rule as stated in 
Donovan v. Pennsylvania Co., controlled.^ This case and a concurring 
line of state decisions' proceed upon the theory that the carrier owes 
a duty only to passengers and shippers to furnish them with reason- 
able facilities for transporting themselves and their baggage* and 
not to the competing hack-drivers to give them all an equal oppor- 
tunity to solicit patronage. As between the carrier and the general 
public the station and premises of the carrier are private property 
and the carrier is not bound to allow others to carry on a business for 
profits on its grounds. Another line of decisions deny the right of a 
railroad to grant exclusive privileges to hackmen or baggage express- 
men.*^ These decisions are based on the ground that such contracts 
prevent competition and tend to create a monopoly and are against 
public policy. 

1236 Fed. Rep. 827. 
« 199 U. S. 279. 

» Sec Oregon Short Line R. Co. v. Davidson, 33 Utah 370; note 16 L. R. A 
(n. s.) 77 and cases cited. 

* In Donovan v. Pennsylvania Co., the court cites with approval the Express 
Cases, 117 U. S. 1, saying, "So long as the public is served to its satisfaction it 
is a matter of no importance who serves it" Sec also Chicago & R. R. Co. r. 
Pullman Car Co., 139 U. S. 79. 

* State v. Reed, 76 Mass. 211. 



Digitized by 



Google 



NOTES. 43 

It is universally conceded that a railroad may exclude all per- 
sons who come upon its premises to solicit patronage.^ It is also 
conceded by those cases which countenance such exclusive contracts 
that a railroad cannot prohibit the entrance upon its grounds of hack- 
men or expressmen who have already contracted to deliver at, or 
carry from a depot the person or baggage of a passenger with reason- 
able means for the transportation of his person and baggage, i. e., 
they must be allowed to enter the grounds tmder such circumstances 
by virtue of a duty owed to the passenger.'' 

In Skaggs v. Terminal Railroad Co., after deciding that the fed- 
eral rule controlled, the court declared that even though it were con- 
ceded that the local law governed, nevertheless the decisions in Mis- 
souri do not sustain the plaintiff's contention that such a contract is 
void. This contention does not seem well founded. In Cravens v. 
Rogers® the plaintiff built an approach to the depot platform of a 
railroad under an agreement that he was to have the exclusive use of 
it. The plaintiff sought to enjoin the defendant from using this plat- 
form. The court held that "the agreement to give the exclusive privi- 
lege is against public policy and the spirit of the state constitution. 
Art. 12, Sec. 23."® It is to be noted that the Supreme Court did not 
attempt to construe this section of the constitution nor did it declare 
the contract to be contrary to its terms ; it only held the contract to be 
against the spirit of the constitution. The court in the present case 
contends that this section of the constitution and sections 3174 and 
3184 R. S. Mo., 1909, "apply only to those doing business with car- 
riers in connection with railroad transportation ; that is to say, patrons 
or would-be patrons who sustain a contractual relation with them." 
This view does not seem to have been adopted by the courts, as in 
Tielo V. Stone*^ the court quotes Cravens v. Rogers and adds, "the 
section in the constitution referred to in the above opinion (Cravens v. 
Rogers) covers transactions between carriers," and in Telephone Co. 
v. Telephone Co.*' the decision in Cravens v. Rogers was put upon 
the ground that it was a discrimination by one common carrier against 
another, considering the competing bus lines as common carriers. 

•Oregon Short Line R. R. Co. v. Davidson, supra; Hedding v. Gallagher, 
72 N. H. 377. 

^ Old Colony R. R. v. Tupp, 147 Mass. 35. 

« 101 Mo. 247. 

*No discrimination in charges or facilities in transportation shall be made 
between transportation companies and individuals or in favor of either by abate- 
ment, draw back, or otherwise. 

w 135 Mo. App. 438,459. 

" 147 Mo. App. 216, 237. 
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If we yield to the contention that Cravens v. Rogers does not 
come within the terms of the constitution provision, then it must 
be placed on that part of the decision which declares the contract 
contrary to public policy, and unless Cravens v. Rogers has been sub- 
sequently overruled, impliedly or in terms, it must be taken as the law 
upon the subject. 

The court in Skaggs v. Terminal Railroad Co. mentions two 
cases which, in its opinion, involve the question in doubt. In Wiggins 
Ferry Co. v. Railroad" the defendant required a ferry to complete 
the transportation of its passengers and freight at a terminal point 
and it agreed with the plaintiff to give it all its ferrying business at 
that point in consideration of the granting to the railroad of a site 
for a depot. The railroad pleaded that the contract was against 
public policy to escape liability for its breach, but it was declared valid 
and not in restraint of trade or against public policy. This case is 
distinguishable, however, from Cravens v. Rogers. Here no one was 
complaining of a discrimination; the public in this situation is not 
interested in the means whereby they shall cross the Mississippi, 
whether by one ferry or another, so long as it is expeditious ; whereas 
they are directly and personally interested in transportation service 
for their person and baggage at the point of destination. In the 
second argument of this case, which was subsequent to Cravens v. 
Rogers, it is significant that the latter was not cited by counsel or in 
the opinion. In Home Telephone Co. v. Sarcoxie Telephone Co., the 
plaintiff sued to enjoin the defendant from violating a contract pro- 
viding that the parties should connect their lines so as to make a 
continuous system and that all messages received by either company 
on the lines of the other should be transmitted over the line of the 
other company exclusively. The court, taking judicial notice of tlie 
history of telephone organization in Missouri, declared the contract 
valid since the parties were not competing lines and the defendant 
sought to escape its contract only to join in an alliance with the Bell 
System, a rival of the plaintiff. All the other cases in Missouri upon 
this question are between carriers and shippers or localities. 

As Cravens v. Rogers seems not to Have been overruled, Missouri 
must be classed with those states which hold that a railroad cannot 
grant exclusive privileges to hackmen or expressmen. 

M. R. Stahl, '18, 

U73Mo. 389; 128 Ma 224. 

^236 Ma 114 overmling 147 Ma App. 216. 
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ABSTRACTS OF RECENT DECISIONS. 

Caisieks— Passengee's Epfects— Duty of Carbier— Where a passenger had not 
turned her valuables over to the carrier's servants, but merely placed them in 
an upper berth above her own berth, the carrier was not liable in conversion 
for dieir loss. As to such ordinary personal effects which the passenger retains 
in her possession, the carrier is not an insurer, but is liable only for loss or 
injury thereto resulting from its failure to exercise reasonable care and cau- 
tion to protect the same. Large sums of money or other property of excep- 
tional value form no part of a passenger's ordinary luggage or personal effects, 
and when the passenger has such articles in her possession and control without 
the carrier's knowledge, the carrier is not liable for loss or injury thereto from 
its negligence. Pinkus v, Pittsburg, C. C. and St. L. Ry. Co., 114 N. E. (Ind.) 36. 

GutKiERS— Regulations at Station^Hackmen and Baggage Casriess— Under 
the rules of the Federal Court, a railroad and depot company may lawfully 
exclude some hackmen or carriers of baggage from entering its grounds or sta- 
tion for the purpose of soliciting patronage, while it gives to others the exclusive 
privilege of doing so. Skaggs v. Kansas City Terminal Ry. Co., 22S Fed. Rep. 827. 

Constitutional Law— Health Regulations— Blood Test for Milkmen— The 
requirement of a blood test as a condition for a license to sell milk in a city is 
a reasonable condition. Such a test is necessary to determine the presence of 
typhoid germs, and is a proper means of safeguarding the health of the public 
The health authorities are not botmd to wait until a typhoid epidemic hat broken 
out before taking precautionary measures against it, but may adopt proper pre- 
ventive measures. People v. Hamilton, 161 N. Y. Sup. 425. 

Covenants — Construction— Building Restrictions— A covenant in a deed that 
the grantee should only erect a single dwelling on a lot does not prohibit the 
erection of a flat or apartment building. Limitations and restrictions upon 
the use of property are not favored, and generally all doubts are resolved against 
them. Voorhees v. Blum, 113 N. E. (111.) 593; see also Sullivan v. Strong, IS'^ 
N. Y. S. 332; Schorer v. Pantler, 127 Mo. App. 433. 

Criminal Law— Late Enforcement of Warrant of Imprisonment— Defendant 
was convicted of selling liquor and a sentence imposing a fine and a jail term 
was imposed. Defendant moved that that part of the judgment imposing im- 
prisonment be vacated and the court delayed the matter for six years when it 
overruled the motion. Held, that the court after such a lapse of time lost 
power to enforce that part of the judgment imposing the jail sentence. People 
ex rel Powers v. Shattuck, 113 N. E. (111.) 921. 

Damages— Punitive Damages — Corporations— Exemplary damages cannot be 
assessed where the wrong-doer is liable in a civil action and also subject to 
criminal action. But where an agent of a corporation commits the wrong, the 
fact that he is subject to a criminal prosecution cannot be availed of by the cor- 
poration to escape payment of punitive damages. Indianapolis Bleaching Co. v. 
McMillan, 113 N. E. (Ind.) 1019. 

Divorce— Full Faith and Credit— Comity— Where the husband without fault 
of the wife and without justification abandoned the matrimonial domicile in 
Massadiusetts and went to (Georgia and there secured a divorce for cruel and 
fflK^itnan treatment, while the wife remained in the matrimonial domicile, the 
courts in Massachusetts had jurisdiction of the matrimonial status and of the 
partiet, and the Georgia decriee was no bar to the wife's suit for divorce for 
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desertion. The rale at to comity does not extend to a case where wtdiottt 
actual notice or opportunity to be heard, a foreign divorce destroys the mar- 
riage status of an innocent spouse faitiiful to her marriage obligations and 
continuously resident in the matrimonial domicile. Perkms v. PerkinSs 113 N. 
£. (Mass.) S41. 

Interstate Commeice— When Sekvant is Engaged in— A railway fireman on 
a switching engine, who was killed by striking a caboose on die main trade 
while his engine was transferring an empty car from one switdb trade to another, 
was employed in interstate commerce, although the car was not itself moving 
in such commerce, if this movement was simply for die purpose of reaching 
and moving an interstate car. Louisville k NaslwHU Railroad Company v, Par- 
ker, 37 U. S. Sup. 4. 

Judgment— Full Faith and Ckedit— G was adjudged insane in Louisiana and 
an interdiction rendered against him, partly because of his excessive use of 
drugs and alcohol. Articles 420 and 421 of the Civil G>de of Louisiana pro- 
vide that after an interdiction has been declared, the person interdicted can not 
resume the exercise of his rights until a definitive judgment has repealed the 
interdiction. G removed to Tennessee, acquired a domicile there and was ad- 
judged sane by a Tennessee court. Held, that despite the full faith and credit 
clause of the federal constitution, the Tennessee judgment has no extraterri- 
torial e£Fect and is not condusive of complainant's right to sue in Louisiana 
as a person compos mentis. Gasquet v. Fenner et al,, 235 Fed. 997. 

Landlokd and Tenant— Duty to Third Persons— Doois in Sidewalk— The 
landlord is not negligent in not guarding an opening in the sidewalk from whidh 
stairs lead to the basement, where the tenant has the doors covering it open, or 
in not having blocks on the side of the building furnishing a parthd guard by 
keeping the doors upright when open. Dammeyer v, Varhis, 113 N. E. (Ind.) 
764. 

Master and Servant— Duty of Master to Furnish Safe Place for Work- 
Independent Contractor — ^A master owes to his servants the duty of furnish- 
ing a reasonably safe place to work. Where defects in a derrick cable used by 
an independent contractor for hoisting stone were obvious and the master and 
his superintendent were frequently near the derrick and in position to know 
such defects, held, that the master was liable for injuries received by a servant 
by the breaking of such cable, where the servant was required to work under 
the derrick. Rayworthy et al. v, Heisen, 113 N. E. (111.) 699. 

Navigable Waters— Tests of Navigabiuty— For a river to be navigable it 
need not be deep enough to admit passage of boats at all portions of it. Danes 
V. State, 113 N. E. (N. Y.) 786. 

Negotiable Instruments— Increase in Rate of Interest— Penalty— A provi- 
sion in a promissory note drawing 5^ per cent interest, payable semi-annually, 
that upon default of payment of either interest or prindpal the rate shall be 
increased to the maximum legal rate, is a valid contract for the payment of 
interest and not a penalty. National L. Ins. Co. v. Hale, 154 Pac. 536 (Okla.) 
L, R. A. 1916E, 563. 

OrncERS- Public Moneys— Liability for Loss— A public officer having the 
custody of public moneys is unqualifiedly liable for the loss thereof, and it is 
no defense to an action on his offidal bond that the money was lost without 
fault or nejrlect on his part. Trustees of Village of Bath v. McBride, 113 N. E. 
rS. Y.) 789, contra, Hohbs v. U S., 17 Ct. CI. 189; State v. Copeland, 96 
Tenn. 296. 
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Physicians and SuicaoNS— Regulation of Practicb— PRAcnaNc Tenets of 
A Chubch— A recognized and properly qualified Christian Science practitioner 
is not guilty of practicing medicine without a license, where he is following 
the tenets of a church, as an organization, and not acting merely as an indi- 
vidual. People V. Vole, 113 N. E. (N. Y.) 790. 

QuAMY— Duty of Lessee to Quarry — Burden of Proof— A lease for quarry- 
ing, the lessee to pay six cents per yard for stone removed and sold by ii lease 
to extend for ten years or as long thereafter as the property is suitable for 
quarrying purposes, impliedly covenants that the lessee will quarry stone with 
reasonable diligence and as long as it is found in quantity and kind that may 
be quarried at a profit. The burden of proof is on the lessee to show that it 
is not profitable to continue quarrying stone. Stoddard v. Illinois Improve- 
ment and Ballast Co., 113 N. E. (lU.) 913. 

Railroad Crossing Accidents — Contributory Necugence— The raising of rail- 
road crossing gates is an invitation to travelers to cross, but does not relieve 
them from Uie duty of exercising due care to avoid injury. Delaware, L, & 
W. R. Co. V. Welshman, 229 Fed. 82, L. R. A. 1916E, 816. 

Statutes— Elechon Law— Penalty— A dty election law providing that, if 
any judge of election or other person shall fraudulently, during the canvass of 
of the ballots, change or alter any ballot, he shall be punishable by imprisonment 
in the penitentiary for not less than one nor more than five years, is not un- 
constitutional as a local or special act different from those provided by the 
general election law, which does not make registration a requisite to voting or 
cover the offenses provided for under the City Election Law. People v. Gordan, 
113 N. E. (III.) 864. 

Trademark— Misrepresentation— A trademark for hosiery in which the word 
"Notaseme" is prominently displayed, with the statement that the mark is regis- 
tered in the United States Patent Office, embodies such misrepresentation that 
it will not be protected, when in fact the trademark as registered does not 
contain the word "Notaseme," registration having been refused the mark con- 
taining that word. Straus v. Notaseme Hosiery Co., 240 U. S. 179. 

Using Mails to Defraud— Elements of Offense— Section 215 of the United 
States Penal Code, making it an offense to use the mails to promote a scheme 
to defraud, applies not only to cases of false representations as to existing facts, 
but also to cases of misrepresentation and unwarranted promises as to the 
future. The mailing of glittering, grandiose prospecti of mining? companies is 
punishable under this statute. Moffatt v. United States, 232 Fed. 522, citing 
Durland v. U. S., 161 U. S. 306. 

Warrant— Remedies for Breach— Exclusive Remedy— Extension— A written 
warranty of a stallion, provided that in case of a breach of the warranty the 
purchaser should return the stallion and receive another. The warranty being 
mandatory did not confer a cumulative remedy on the purchaser, his only 
remedy was to return the stallion or offer to return it. An extension of time 
also extends the provisions of the warranty. Crouch et al, v. Fahl et al 113 
N. E. (Ind.) 1009. 

Wholesale Liquor House— Injunction— An injunction will not lie to prevent 
the conducting of a wholesale liquor business, merely because persons who 
purchase liquor there are guilty of disturbances after leavinq: the place, or 
because the site was picked so as to pive easy access to persons comine from 
neighboring counties where the sale of liquor is prohibited. State v. Moffett, 
188 S. W. 930 (Mo.). 
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The Law of Interstate Commerce and Its Federal Regula- 
tion, By Frederick N. Judson (3d Ed.). Chicago: T. H. Flood & 
Company, 1916. 

Our attention has lately been called to an editorial which appeared 
in one of our leading periodicals in regard to the effect of l^slation. 

The editorial writer stated that there had only been, since the 
Proclamation of Emancipation, three acts of Congress which had 
directly and positively affected the progress of the people of the United 
States, the first of which he considered the Interstate Commerce Act. 
It is unnecessary for our purpose to mention the others. If this be 
true, and in a large measure we hold that it is, an author could 
scarcely devote his time and thought to a more important subject 
than interstate commerce, and any law or laws pertaining thereto. 

Mr. Judson first published his work on interstate commerce in 
1905. This edition soon becoming exhausted, the second edition was 
published in 1912. On account of the exhaustion of the second edition, 
the growing importance of the subject and the enactment by Congress 
of amendments to the Interstate Commerce Act, the Trades Commis- 
sion Act, and the Clayton Anti-trust Act, a third edition was made 
necessary, according to the statement made in its preface by the 
author. It is also true that in the second edition, some of the conclu- 
sions reached by the author based on decisions of the Circuit Courts 
of Appeals, had ceased to be the law after the Supreme Court had 
announced its decisions. But the second edition was published before 
the Supreme Court had had an opportunity to settle the law. We 
agree with Mr. Judson that there was apparently a need of a third 
edition. 

We will now examine the structure and the matter of this book. 
The author starts with the Constitution of the United States, select- 
ing therefrom those articles and sections and amendments thereof 
which apply to the subject of commerce. He then proceeds to give 
us the political and judicial history of the incorporation into the 
Constitution of these provisions, and gives us some of the political 
history of the necessity of such provisions in the Constitution and 
points out how essential they were to the success of the Government 
as projected by the framers of the Constitution. Then follows a 
discussion of the vexata quaesHo of the power of the State to legis- 
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late affecting interstate commerce when Congress had not legislated 
upon the subject. This discussion is full and final. That is to say, 
as final as any question of law can ever be, because the author has 
relied for his conclusions upon the latest decisions of the Supreme 
Court of the United States. It is not to be inferred from this that 
there has been any shirking on the part of the author in reading and 
digesting all of the cases on the subject, because the book abounds 
with citations from courts of all jurisdictions. But certainly it is 
a work of superogation and would tend to confusion to give all the 
State and F^eral authorities when the Supreme Court has finally 
announced a rule of law. 

The author then passes to the discussion of the Federal power 
of regulation in interstate commerce, and takes the view that for- 
tunately the framers of the Constitution wisely stated the Federal 
power in language so broad and comprehensive that it is as clearlv 
applicable to the complex conditions and agencies of the present day 
as it was to the simple conditions and agencies when the Constitu- 
tion was adopted. Mr. Judson believes "that the Constitution of the 
United States marks only the great outlines of power to be possessed 
by the government, without attempting to enumerate in detail and 
to specify each aiid every one," and says, "this great principle of 
Constitutional law is happily illustrated in the simple and compre- 
hensive phrase of the Commerce clause." 

It is pointed out that the Supreme Court Has refused time and 
again to formulate a general rule or the precise lines where the power 
of Congress begins and Ae power of the State ends, and after an 
ample discussion of this subject, we are pointed to the conclusion 
reached in the Shreveport Rate Case (Houston E. & W. Texas R. 
Co. v. United States, 234 U. S. 342, 58 L. Ed. 134, in 1914), where 
the Court said: "Whenever the interstate and intrastate transac- 
tions arc so related that the government of one involves the control 
of the other, it is Congress, and not the State, which is entitled to 
prescribe the final and dominant rule, for otherwise Congress would 
be denied its constitutioAal atithority, and the State and not the 
Nation would be supreme in the national field." 

Succeeding this discussion of the Federal power to regulate, we 
have a treatment of business combination^ in interstate commerce, 
or "Trust" l^slation and d^isions. There we not only have reaffir- 
mation of the law as laid down in the Standard Oil case, the Bathtub 
Trust case, Ae Tobacco Trust case and all of the trust cases decided 
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by the Supreme Court of the United States, but a discussion of the 
recent Clayton Act and the Federal Trades Commission Act, and 
their relation to the Sherman Anti-trust Act, and to the body of 
law which has grown up in construing the Sherman Anti-trust Act. 
Of course, the decisions under the Clayton Anti-trust Act and tlie 
Federal Trades Commission Act are few, owing to the fact that they 
have been so recently enacted. But Mr. Judson has not shrunk from 
the responsibility of a construction of these laws, and in fact ques- 
tions the validity and constitutionality of those sections in the Trades 
Commission Act which would seem to confer judicial authority on 
the Commission, or those sections such as Section 9, which would 
seem to violate the constitutional immunity of the citizen from unrea- 
sonable search and seizure. But the author points out that although 
these sections may be declared unconstitutional, yet the sections are 
separable, and if they are repugnant to the Constitution, the act as a 
whole is not necessarily thereby affected. 

We wish that the limitations of this review permitted us to fol- 
low Mr. Judson in the discussion of the many interesting and vital 
questions presented, when one considers the unportance of the sub- 
ject; but we cannot. It should be pointed out, however, that after 
discussing in a general way the regulation of interstate commerce, 
the several acts regulating interstate commerce are taken up and 
section by section, annotated and discussed. This is not only true 
of the Interstate Commerce Act, but the same treatment has been 
given the so-called "Police Acts'' relative to interstate commerce, 
such as the Employers' Liability Act, the Safety Appliance Act and 
the amendments thereof, the Hours of Service Act, the Twenty- 
eight Hour law, and all the recent decisions construing these acts 
are discussed and harmonized, or placed in striking antitheses. 

We cannot close the review of this book without calling especial 
attention to what we consider its usefulness as a publication, not only 
to the student of the subjects discussed, but to the practicing attorney. 
In the first place, Mr. Judson has given the date of every case cited, 
which in itself is a wonderful guide to the growth of the law of inter- 
state commerce. Then, too, nearly every decision of the Supreme 
Court shows whether or not the Court below was affirmed or reversed. 
The citations are given, not only to the official reports, but to Ae 
Lawyers' Edition, and often to the L. R. A. The Appendix of Ae 
book contains the rules of practice before the Interstate Commerce 
Commission, the rules of practice before the Federal Trade Corn- 
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mission, the Federal Trade Anti-trust Act in haec verba, the Clayton 
Anti-trust Act, the Interlocking Directors' Act, the Ash Pan Act, the 
Rq>ort of Accidents Act, the Locomotive Boiler Inspection Act and 
the forms of pleading before the Interstate Commerce Commission. 
The book itself is based upon some 1650 citations of authorities; 
but this does not include decisions of the Interstate Commerce Com* 
mission which are numerous and illuminating. 

Mr. Judson has written an able and useful book on an important 
subject. It has been a pleasure to read it and a pleasure to review 
it. In his preface Mr. Judson acknowledges his appreciation of the 
"very efficient assistance" rendered by Mr. Eustace C. Wheeler of 
the St Louis bar in the general revision of the text, and in the 
important work of preparmg the index which is exceptionally com- 
plete, consisting of no fewer than 100 pages. 

International Law and the Great War. By Coleman Phillip- 
son of the Inner Temple), with an mtroduction by Sir John Mac- 
Donell. New York: E. P. Button & Co., 1916. 

Is so-called international law truly law at all? This question, 
so long debated by lawyers, is answered with an emphatic affirmative 
by Mr. Phillipson. Those who disagree with him on this point are 
designated "arrogant and capricious,'' and are always Germans — ^if 
we are to rely on his book alone. This shows how war affects the 
judgment of a scholar. No German ever was more dogmatic than 
the 3rd Marquess of Salisbury, or more plausible than Professor 
Thomas Erskine Holland, in denying the legal nature of what is called 
international law. The names of these eminent Englishmen are not 
mentioned by Mr. Phillipson when he denotmces Treitschke, Von der 
Goltz, and Bemhardi. Although written by a biased and immoderately 
patriotic Englishman, the book is interesting and valuable through- 
out. The viewpoint is supposed to be the viewpoint of international 
law. The inherited principles and ideals of international relation- 
ship, the language of treaties, and the rules of the Hague Conferences 
are set forth clearly and accurately. And in connection with these 
things the actual events of the European war are narrated — by an 
Englishman who honestly thinks that international law is an inesti- 
mable boom for humanity and is being rigidly adhered to by England. 
It is to be hoped that similar books are now being written by Ger- 
mans and Frenchmen, by Swedes and Americans. After the war is 
over, these books, written by idealists in the heat of controversy, 
ought to be of much use in the revaluation of international law, and 
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in the construction of something very different — ^which perhaps will 
bear the same name. 

The Civil Law and the Church. By Charles Z. Lincobi. Cin- 
cinnati : The Abingdon Press. 

Like many other expressions in the terminology of Anglo-Amer- 
ican jurisprudence, "civil law'' has several distinct meanings. As used 
in Mr. Lincoln's book the expression enjoys its broadest meaning 
and indicates the actual law of the state as contrasted with the inter- 
nal regulations of voluntary societies, especially those important vol- 
untary societies known as churches. This well-produced volume of 
more than one thousand pages is not offered as anything other than 
a practical hand-book for lawyers and judges. Mr. Lincoln has 
adopted the traditional form of digests. Topics to the number of 145 
have been selected and arranged alphabetically, from "Actions" to 
"Young Men's Christian Association." Most of these topics are sub- 
divided, the subdivisions also being arranged alphabetically. An Index 
proves helpful in furthering the accessibility of the contents. Mr. Lin- 
coln's book is tmquestionably the most complete and serviceable guide 
to modem case-law in English-speaking countries affecting the rights 
and liabilities of religious organizations. No fewer than 1650 cases 
from the appellate courts of the United States, England, and Canada 
are digested. 



Digitized by 



Google 



ST. LOUIS 

LAW REVIEW 

V/^l II Published by the Undergraduates of the M^ O 

vol. 11 Washinfton University Law School 1>I0. ^ 

SOME PHASES OF CONDITIONS AND WAR- 

RANTIES IN THE LAW OF SALES 

OF GOODS. 

CONDITIONS. 

In the early days of the common law, sales of chattels were abso^ 
lute. The only purpose of a sale was to transfer the ownership of a 
chattel from one person to another. This was effected by delivery of 
the possession of an existing, specified chattel.^ Sales of goods were 
for cash or by barter. The buyer always had the privilege of inspec- 
tion, and the rule of caveat emptor was rigorously applied. It doubt- 
less often occurred that the seller of an article had no title to convey ; 
that the buyer's inspection failed to disclose the defective quality of 
the thing sold; or that the thing was unfit for the use intended. In 
such cases a transfer of the ownership of the chattel did not effectuate 
the intent of the parties or secure to the buyer a fulfillment of his real 
purpose. So, the courts, in the interest of trade and fair dealing, early 
began to recognize exceptions to the rule of caveat emptor, and to 
raise obligations by implication, especially on the part of the seller, 
which they called implied warranties. Again, it is obvious that fre- 
quently a transfer of a chattel would be desired only in the event of 
the happening of a certain thing, or on condition that it might be 
returned, if not satisfactory to the buyer. For example : A desires 
to purchase B's horse, but A desires also that the horse be first prop- 

^2 Pollock and Maitland's Hist, of Eng. Law. 179. 
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erly shod, and that the horse may be returned to B within thirty days, 
if A be not elected a member of the Royal Hunting Club ; and, further- 
more, A being mistrustful of his own judgment wants B to premise 
specially that the horse is sound and suitable for use in hunting. The 
primary obligation of A's proposed contract of purchase is the trans- 
fer of the general property in the horse, but he wishes to condition 
the obligation and to protect himself by a collateral agreement. Stipu- 
lations in a contract of a sale of goods which modify, suspend or 
rescind the principal obligation are either conditions or warranties. 

There is a marked difference between a condition and a warranty 
both as to their nature and their effect upon the primary obligation of 
a contract of sale; and yet it is often difficult to determine whether 
a clause in a contract of sale is one or the other. This difficulty is 
ascribable to the confusion caused by some courts calling various 
stipulations conditions, other courts calling them warranties; while 
still other courts seem to use the words condition and warranty as 
synonyms. Thus, that an article shall conform to the description 
under which it was sold is held to be, in this country, by a decisive 
preponderance of authority, a warranty;^ in England, and some of 
our states, a condition.' In the case of a sale of five hundred tons of 
pig iron to be shipped from Glasgow, the court said that the stipula- 
tion, "to be shipped from Glasgow" was a warranty or a condition prec- 
edent;^ but in another case the court recognizes that conditions and 
warranties are not the same in the statement that a certain provision 
is not "a mere warranty but a condition precedent."* And it has been 
decided that certain stipulations in a contract of sale were both con- 
ditions and warranties; that is, the buyer could regard them as con- 
ditions and refuse the goods, or he could vraive them as conditions by 



'Gould vs. Stein, 149 Mass. 570, 22 N. E. 47; Whittakcr vs. McCormick, 6 
Mo. App. 114; Hawkens vs. Pemberton, 51 N. Y. 196; Cordage Co. vs. Rice, 
5 N. D. 432, 67 N. W. 298; Fogd vs. Brubakcr, 122 Pa. 7; Sales Act, Sec 14. 

» Nichols vs. Godts, 10 Ex. 191 ; 23 L. J., Ex. 314; Shand vs. Bowes, 2 App. 
Cas. 455; Chanter vs. Hopkins, 4 M. & W. 399; Sales of Goods Act, Sec 13; 
Fogg's Adm'r vs. Rodgers, 84 Ky. 588; Columbian Iron Works vs. Douglas, 
84 Md. 44; Patrick vs. Lumber Co.. 81 Neb. 267, 115 N. W. 780; Springfield 
Shingle Co. vs. Edgecomb Mill Co., 52 Wash. 620, 101 Pac 233, 35 L. R. A. 
(N. S.) 258; and Wolcott vs. Mount, 36 N. J. L. 262, in which the court said: 
"It will comport with sound legal principles to treat such engagements as con- 
ditions in order to afford the purchaser a more enlarged remedy by rescission, 
than he would have on a simple warranty.** 

*Filley vs. Pope, 115 U. S. 213. Sec also Norrington vs. Wright, 115 
U. S. 188^ where ihe same expression occurs. 

8 Pope vs. AHis, 115 U. S. 363. 
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accepting the goods and treat the stipulations as warranties.* Some 
of this confusion has been eliminated by arbitrary legislative pro- 
nouncement as to what stipulations shall be conditions and what shall 
be warranties;^ and the remainder of the confusion would soon dis- 
appear if the fundamental distinction between a condition and a war- 
ranty were observed by the courts generally. Indeed, the greatest 
uniformity, sunplicity and certainty in the law of this topic would be 
attained by the adoption of the view that all collateral promises in 
contracts of sales should be distinguished from true, or contingent, 
conditions, and be treated alike as to interpretation, effects and 
remedies. In our American Sales Act, and Prof. Williston's profound 
and scholarly exposition of it, a promise in relation to goods sold is 
never treated as a condition.' 

The term condition was very likely imported into the law of sales 
of goods from the law of conveyancing,* and it is to the decisions 
relating to wiUs, deeds and leases, that one may turn for able discus- 
sions of conditions and expositions of the legal principles underl3ring 
them. Conditions in sales of goods are identical in form and essence 
with conditions in sales of land and other forms of contract, and 
there is no reason why they should not be construed by the same rules 
of interpretation and be given the same legal effect. 

A condition is something which is to happen or be performed by 
one party to a contract of sale as a prerequisite to a right to perform- 
ance by the other; or as a prerequisite to the right of retention of 
the fruits of a performance by the other. It is a substantive part of 
the contract of sale, and not a representation or an independent agree- 
ment^* Conditions are often spoken of as collateral provisions or 
stipulations; but this is not quite accurate, for neither the main obli- 
gation nor the condition can survive their disassociation. A condition 
is a vital part of the sale, and a buyer or seller is as much bound by 
it as by any other part of his bargain.^^ 

Conditions are, as to form, express or implied ; as to their nature, 
contingent or promissory; as to time of occurrence or performance, 
precedent and subsequent. They have also been classified with respect 



< Accumulator Co. vs. Dubuque St Ry. Co., 64 Fed 70; 12 C. C. A. 37. 

' See the Engli^ Sale of Goods Act, Sec 11. 

'Williston on Sales, Sec. 180, a 6. 

^Chahner's Sale of Goods Act, (5th ed) 174. 

1^ Davison vs. Von Lingon, 113 U. S. 40. 

"Smith vs. Brady. 17 N. Y. 173. 
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to remedies for their non-fulfillment, as follows : First, those which are 
available as defenses, but not as causes of action; second, those avail* 
able to the party in whose favor they were made, as defenses, or as 
causes of action ; third, those which are never available as defenses to 
the primary obligation, but are causes of action for damages only.^* 

A contingent condition in a contract of sale is a casual event, 
or something which will or will not happen independently of the 
power or will of the buyer or seller. A has a cow with calf, and 
B obligates himself to take the calf when dropped and pay fifty 
dollars therefor, if it be a heifer calf. This sale is contingent on 
the sex of the calf, a thing beyond the control of the parties. The 
condition suspends the obligation of each party to the contract until 
the condition is fulfilled ; and if it be not fulfilled, the contract beccnnes 
a nullity, and neither party can maintain an action against the other. 
A more classical illustration of a contingent condition is the case of 
the sale of thirty-two tons of hemp on arrival per ship Fannie. In this 
sale there were two such conditions, namely, the arrival of the ship, 
and the hemp on board.^' When the price of goods is to be fixed by 
a third person, action by him in that regard is a contingent condition, 
and if he refuse to fix the price, there will be no sale.** So, in the 
case of a sale of two hundred tons of potatoes to be raised on a cer- 
tain sufficient piece of ground, but which quantity was short eighty 
tons because of a potato blight, it was held that the growth of the 
potatoes was a condition of the seller's liability for non-delivery.** 

A promissory condition is a promise which, until performed, sus- 
pends, modifies or rescinds the contract of sale. A offers to B for 
sale a fire proof office safe, which B agrees to buy, if A will paint 
B's name on the safe in gold letters free of charge, to which A as- 
sents. In such a contract of sale there are two obligations, one, called 
the main obligation, which binds A to transfer the general property 
in the safe to B, and binds B to accept and pay for the safe; and 
another, called the collateral obligation, which binds A to paint B's 
name as above stated. These two obligations are indissolubly con- 
nected, and A's failure to perform his collateral promise will excuse 
B's rejection of the safe, if delivered, and will also enable him to 
sue A for damages for a breach of his obligation tc^ furnish the safe 

i^Burdick on Sales, (2nd ed.) 87. 

IS Boyd vs. Siffkin, 2 Camp. 326. 

" Fuller vs. Bean, 34 N. H. 290; Davis vs. Davis. 49 Mo., 282. 

"Howell vs. Coupland. L. R. 92 B, 462; Dexter vs. Norton, 47 N. Y. 62. 
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contracted for, namely, the safe with B's name painted thereon in 
gold letters. Contingent conditions may not be waived by one party 
without the consent of the other; but promissory conditions may be 
waived by him in whose favor they were made, and he may then call 
for the performance of the main obligation. The chief distinction, 
however, between contingent and promissory conditions is that the 
latter, if unperformed, are not only a defense to him entitled to per- 
formance, but are also a basic part of his cause of action for damages. 

A promissory condition should be carefully distinguished from 
a warranty. Every collateral engagement which is an integral and 
essential part of the contract of sale, and is not in itself a cause of 
action, is a promissory condition; while every engagement collateral 
to the main obligation which is not so indissolubly united with it but 
that it may, if unperformed, constitute a cause of action in itself, is 
a warranty. The difference between promissory conditions and war- 
ranties will be more obvious on a consideration of warranties in th« 
second part of this paper.^' 

Again, the main obligation shotdd not be mistaken for a promis- 
sory condition. It is often said that there is an implied warranty 
or condition that the buyer shall receive the precise thing purchased. 
If there be a sale of a specific, designated article, and some other 
article be delivered, the substitution is a breach, not of a condition 
or warranty, but of the primary contract.*' The writer submits that 
the same is true in sales by description. If one buy by description 
and an article of a different description is supplied, the main obliga- 
tion is broken. "If a man offers to buy peas of another and he send 
him beans, he does not perform his contract, but that is not a war- 
ranty ; there is no warranty that he should sell him peas, the contract 
is to sell peas, and if he sell him anything else in their stead, it is 
non-performance of* it" " Promissory conditions are declared by 
Professor Williston to be promises only and not true conditions, and, 
if not performed, should be treated like other broken promises." There 
is no reason apparent to the writer why a promise and performance 
of it may not be a condition as well as a casual or natural event, and 

»• Sec Williams vs. Robb, 104 Mich. 242, 62 N. W. 352, as to the difference 
bet w een a condition and a warranty. 

1' Columbian Iron Works vs. Douglas, 84 Md. 44. 

^This famous illustration now widely quoted was given by Lord Abinger 
in Chantry vs. Hopkins, 4 M. & W. 399, with respect to warranties. It is 
equally pertinent to promissory conditions. 

1* Williston on Sales, Sec. 179. 
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be attended by the same consequences. If the courts would unite 
in granting the same remedies for broken warranties and unfulfilled 
promissory conditions, the law in the application and practice of it 
would be greatly simplified ; but even in such an event, it would still 
be necessary to determine whether collateral engagements would, if 
broken, justify rescission of the primary contract, or be only causes 
of action for damages. 

A condition precedent is something that is to happen, or a prom- 
ise that is to be performed by the plaintiff before the accruing of the 
defendant's liability under his contract.'^ It calls for the performance 
of same act or the happening of some event after the terms of the 
contract have been agreed upon, before the contract shall take effect'^ 
Such a condition fixes the beginning of a right, and performance or 
happening of the condition secures the subject matter of it Ordi- 
narily conditions precedent are precedent to the passing of the prop- 
erty in the goods bargained for; but they may be precedent to the 
buyer's right to possession after title has passed, or to the sdler's 
right to the purchase price. Sales on approval, or to the buyer's 
satisfaction,*' and delivery by the seller at a designated place,*' are 
common illustrations of such conditions. One who is to perform a 
condition precedent can not maintain an action against the other party 
without pleading and proving performance on his part'^ 

A condition subsequent relates to a future event or performance, 
upon the non-happening of which the obligation ceases to be binding 
on that party who may avail himself of the benefit of the condition, 
if he choose to do so.'* A condition subsequent, if performed, ter- 
minates a right in one party and makes it absolute in the other.** 
A condition subsequent is quite invariably subsequent to a transfer 
of the property in the goods sold, and on the happening or not hap- 
pening of the condition as the case may be, the property revests in 



»2 Chitty on Contracts, (11th cd.) 1083. 

"8 Cyc 55a 

»0'Donncll vs. Wing, 121 Ga. 717; Mowbray vs. Cady, 40 la. 604; Osborne 
& Co. vs. Francis, 38 W. Va. 3\Z 

» Savage Manf. Co. vs. Armstrong, 19 Me. !47. 

»*Govcmeur vs. Tillotson, 3 Edw. (dianc) 348; Wiley vs. Athol. ISO 
Mass. 426, 23 N. E. 311, 6 L. R. A. 342. 

» Words and Phrases, 1402. 

•• Redman vs. Insurance Co., 49 Wis. 431 ; 4 N. W. 591. 
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the seller, the risk in the meantime being in the buyer.*^ A common 
example of a condition subsequent is found in a sale or return.^' 

A condition may present a double aspect, being both precedent 
and subsequent. Thus in a sale of goods with reservation of title in 
the seller as security for the payment of the purchase price, and pos- 
session in the buyer, payment according to the terms of the contract 
is a condition precedent to the vesting of title in the buyer, and subse- 
quent as to the buyer's right of possession. 

Whether a condition be precedent or subsequent is determined 
by the intent of the parties making it. The best evidence of intent 
is the terms of the contract which relate to the character of the con- 
dition ; but intent of the parties may also be gathered from the circum- 
stances and purpose of the transaction, and from the application of 
common sense to each particular case.^* In the absence of direct 
evidence the law supplies presumptions of intent. Thus, if any part 
of a defendant's promise is to be performed on a day that must or 
may occur before the time fixed for plaintiff's performance, then per- 
formance by defendant is a condition precedent to performance by 
plaintiff, and plaintiff may recover without proving performance or 
tender of performance '• on his part. For example, plaintiff agreed 
to convey to defendant a certain tract of land when paid for, pay- 
ment to be made in four years, with interest payable semi-annually. 
In an action for the first installment of interest it was held that 
plaintiff could recover without a tender of a deed.'^ If in such a 
case, however, it should appear that defendant relied on conveyance 
rather than on the promise to convey, then payment of the interest 
sued for and conveyance would have been mutual conditions, and 
neither party could maintain an action against the other without 
having tendered performance.'* 



•^ Strauss Saddlery Co. vs. Kingman & Co., 42 Mo. App. 208; Sturm vi. 
Bdker, 150 U. S. 312. 

«Gay vs. Dare, 103 Cal. 454; Scroggin vs. Wood. 87 la. 497; Foley vs. 
Falrath, 98 Ala. 176; State vs. Bets, 207 Mo. 589; House vs. Beak, 141 III 290; 
30 N. £. 1065. 

» Griggs vs. Moors, 168 Mass. 354; Leonard vs. Dyer, 26 Conn. 172. 

^The word tender as here used does not mean the same kind of oflFer 
as when it is used with reference to the pasrment or offer to pay an ordinary 
dtht due to a creditor. ''It only means a readiness and willingness, accom- 
panied with an ability on the part of one of the parties, to do me acts wfaidi 
the agreement requires him to perform, provided the other will concurrently 
do the Uiings whidi he is required by it to do, and a notice by the former to 
the latter of sudi readiness." Smith vs. Lewis, 26 Conn. 110. 

«Wilks vs. Smith. 10 M. & W. 355. 

*>Larimore vs. Taylor, 88 Mo. 661. 
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It is also a presumption of law that a promise which goes only 
to a part of the consideration for the defendant's promise will not 
be regarded as a condition precedent, if plaintiff's breach of such 
promise can be remedied by payment of damages. Plaintiff agreed to 
sell and ship to defendant ten car loads of barley, the sale being by 
sample, for seventy cents per bushel, on board of cars at shipping 
point. On receiving the first car load, defendant found that the 
barley was not equal to the sample, and refused to pay for it. There- 
upon plaintiff declared the contract at an end and refused to ship 
the remaining nine car loads. In an action for the price of the first 
car load, the court decided that the contract was divisible and that 
defendant's promise to pay for the car load did not go to the whole 
consideration of the contract, and that non-pa3rment of the first car 
load did not justify plaintiff's refusal to deliver the remainder of 
the barley.** 

Where the reliance of a promise is based on a remedy for dam* 
ages for non-performance of a condition rather than on performance 
itself, performance will not be rq[arded as a condition precedent A 
sold five htmdred bales of cotton to B, he agreeing to pay one hun- 
dred dollars as part payment for each fifty bales procured by A, and 
to pay interest on delayed payments. In an action for non-delivery 
A defended on the ground that B failed to make payments. It was 
decided that payment by B was not a condition precedent to his 
right to the cotton, for A had agreed to accept interest as a remedy 
for B's failure to make payments when due.** When, however, time 
of performance of a condition is of the essence of a contract — ^and 
it is so in the contracts of merchants'* — ^the condition will be held 
to be precedent, even though the contract is severable, and payment 
of damages would suflice.** 



^ Meyer vs. Wheeler, 65 la. 190; Hansen vs. Heating Company, 73 la. 
77, 34 N. W. 495; Holt vs. United Security Ufe Ins. Co., 76 N. J. L. 585; 
72 Atl. 301, 21 L. R. A. (N. S.) 691; Newton vs. Windiester, 16 Gray, 206; 
Bettini vs. Gye, 45 L. J. Q. B. 209; DeKay vs. Bliss. 120 N. Y. 91; Ritchie vs. 
Atkinson, 10 East 295. 

** Benj. on Sales, Sec 562. 

«Pope vs. Porter, 102 N. Y. 366; Norrington vs. Wright, 115 U. S. 18a 
At law the tine fixed for the performance of a condition is deemed to be of 
the essence of the contract Shim vs. Roberts, 20 N. J. L. 435. Time is 
usually of the essence of an executory contract for the sale and ddivenr of 
goods, where no rig^ of pr ope rty in tiie same passes on the bargain from 
the vendor to the purchaser. Jones vs. United States, 95 U. S. 24; 24 L. 
Ed. 644. 

MRoberU vs. Brett, 18 C B. 561; 11 Eng. Reprint, 1363; 84 E. C L. 533; 
Tompkins vs. Elliot 5 Wend. 496. 
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A condition precedent may change to a warranty. ''Although a 
man may refuse to perform his promise till the other party has 
complied with a condition precedent, yet if he has received and 
accepted a substantial part of that which was to be performed in his 
favor, the condition precedent changes its character, and becomes a 
warranty or an independent agreement, affording no defense to an 
action, but giving a right to counterclaim for damages."'^ It is 
impossible to determine from the authorities just what will constitute 
a substantial performance. The true test ought to be, and very prob- 
ably is, the inability of him who has received the benefit to rescind 
the contract because he cannot place the other party in statu quo. 

That performance of a condition precedent may be waived by 
him entitled to it, is unquestioned law ; as to what is the effect of such 
a waiver, the decisions are hopelessly contradictory. Scnne courts 
hold that when a buyer accepts goods which he might have rejected 
because of the seller's non-performance of a condition precedent, he 
waives the condition and with it a right to recoup or sue for damages ;** 
for conditions precedent do not survive acceptance of the goods as 
do warranties.'* Other courts, however, hold that a waiver of a 
condition changes it into a warranty with a consequent right to dam- 
ages; in other words, a waiver of a condition in his favor by one 
party is not a performance of that condition by the other,^^ and dam- 
ages may be had for such non-performance.^^ The latter rule is sound- 
er on principle, is approved by text writers, and is undoubtedly sup- 



ST Morse vs. Moore, 83 Me. 473; WUey vs. Athol, 150 Mass. 426. 23 
N. E. 311, 6 L. R. A. 342; Avery vs. Burrall. 118 Midi. 672, 77 N. W. 272; 
Swobe vs. Electric Light Co., 39 Neb. 586; Morse vs. Union Stock Yards, 21 
Ore. 289, 28 Pac. 2, 14 L. R. A. 157; Tacoma Coal Co. vs. Bradley, 2 Wash. 
600. 27 Pac 454; Kaufman vs. Roeder, 108 Fed. 171, 47 C. C. A. 278, 54 
L. R. A. 247. In Griggs vs. Moore, 168 Mass. 363, the terms of the contract 
were sudi that the court refused to turn a condition precedent into a war- 
ranty, even Uioug^ the plaintiff had performed a substantial part of his part 
of iiit contract 

••Atkins & Co. vs. Cobb, 56 Ga. 86; Theater Co. vs. Sigel, 221 111. 145, 
77 N. E. 588; Jones Bros. vs. McEwan, 91 Ky. 374, 16 S. W. 81 ; Lee vs. Bangs, 
43 Minn. 23, 44 N. W. 671 ; McQure vs. Jefferson, 85 Wis. 206, 54 N. W. 
777; Schopp vs. Taft & Co., 106 la. 612, 76 N. W. 843; Henderson Elevator 
Co. vs. Milling Co., 126 Ga. 279, 55 S. E. 50; Hazen vs. Wilheknie, 68 Neb. 79. 

» Maxwell vs. Lee, 34 Minn. 511. 27 N. W. 196. 

^•Mehurtn vs. Stone, 17 O. St 49. 

«i Morse vs. Moore, 83 Me. 473, 22 Atl 362, 13 L. R. A. 224; Brown vs. 
Weldon, 99 Ma 564; St Lonis Brewing Ass'n vs. McEnroe, 80 Mo. App. 429; 
Redlands Orange Growers' Ass'n vs. Gorman, 161 Mo. 203, 54 L. R. A. 718; 
Cordage Co. vs. Rice. 5 N. D. 432, 67 N. W. 29a 
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ported by a decided weight of authority.^' Where a condition may 
be waived without prejudice to an action for damages for its non- 
fulfillment, it is inunaterial whether the action be based on a broken 
warranty or a breach of the original contract of sale.^' 

Conditions have thus far been viewed in their relations to the 
primary obligation of the contract of sale, and may be now considered 
in their relations to each other under the head of dependent and in- 
dependent conditions. A condition which is independent of the pri- 
mary obligation is not a true condition, but a warranty ; and therefore 
the descriptive words independent and dependent are used only in 
cases of mutual conditions. 

Dependence or independence of conditions, as of covenants, is to 
be construed according to the intention of the parties.^^ Mutual con- 
ditions which are to be performed contemporaneously are dependent 
or concurrent ;** if to be performed at different times, they are inde- 
pendent^* If promissory conditions are mutual and each goes to the 
whole consideration, they are dependent ;^^ but if such a condition 
goes to a part only of the consideration, and a breach of it may be 
redressed by damages, the condition is independent.^' A promissory 
condition with a penalty annexed is independent.^* In cases of mutual 
dependent conditions neither party can maintain an action against the 
other tmtil he has performed or tendered performance.^^ But if con- 
siderations and conditions are independent, although mutual, either 
party may recover damages for non-performance by the other, even 
though he himself has failed to perform on his part." 

W. W. KEYSOR. 

^Mechem on Sales, Sec. 1393; Williston on Sales, Sec 48S, Sales Act, 
Sec 49. 

^Wolcott vs. Mount, 36 N. J. L. 262; Bagley vs. Geveland Rolling Mm 
Co., 21 Fed. 159. 

*^ Loud vs. Pomona Land Co., 153 U. S. 564 ; Griggs vs. Moors, 168 Mass. 
354; Kaufman vs. Roeder. 108 Fed. 171, 47 C. C A. 278, 54 L. R. A. 247; 
Freeland vs. Mitdiell, 8 Mo. 487. 

*»Pavell vs. Ry. Co., 12 Ore 488, 8 Pac 544; Phillips Construction Ca 
vs. Seymour, 91 U. S. 646. Justice Miller said: "Where a specified thing 
is to be done by one party as die consideration of the thing to be done by the 
other, it is undeniably the general rule that the covenants are mutual and are 
dependent, if Uiey are to be performed at the same time." 

*• Mayers vs. Rogers, 5 Ark. 417; Davis vs. Heady, 7 Blackf. 261; Tur- 
ner vs. Millier, 59 Mo. 526; Sawyer vs. Christian, 40 Mo. App. 295; Tompktns 
vs. Elliott, 5 Wend. 496; Goldsboroug^ vs. Orr, 8 Wheat. 217. 

«Y Butler vs. Manny, 52 Mo. 497. 

«• Turner vs. Millier, 59 Mo. 526; Smith vs. Crews, 2 Mo. App. 269. 

«• Freeland vs. Mitchell 8 Mo. 488; Gates vs. Ryan, 115 Mass. 596. 

>* Southwestern Freight and Cotton Press Co. vs. Stanard, 44 Mo. 71. 

nil Cyc 1054; Benson vs. Hobbs, 4 Har. ft J. (Md.) 285; Cook r\ 
Johnson, 3 Mo. 239; Huff cut's Anson on Contracts, 368. 
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TRANSFER OF FUTURE PROPERTY* 

V. Transfers in Equity. 

33. That Equity should take a more liberal view of such trans- 
action, and recognize in scnne way equitable rights in the transferee 
is a natural suggestion. There are earlier cases in both America and 
England, but the leading authority is Holroyd v. Marshall, 10 H. of L. 
191, decided in 1862, which has been the starting point for all subse- 
quent discussion. In that case a mortgagee of a mill and of all ma- 
chinery that should be placed in the mill in addition to or substitu- 
tion for that specifically described prevailed over a creditor of the mort- 
gagor who had levied on additional machinery in the mortgagor's pos- 
session before the mortgagee had taken any steps to perfect his right. 
It should be noted that the case proceeds on the theory that "the 
right of the judgment creditor who has no specific lien, but only a 
general security over his debtor's property, must be subject to all the 
equities which attach upon whatever property is taken under this exe- 
cution. But it was said (and truly said) that those equities must be 
complete, and not inchoate or imperfect, or, in other words, they must 
be actual equitable estates, and not mere executory rights." (Lbrd 
Chelmsford, at page 215.) The holding for the mortgagee therefore is 
that he has a complete equitable title, requiring no intervening act to 
make it good in equity. The well-known doctrine that the right of a 
purchaser of the legal title for value without notice prevails over an 
equitable title is expressly recognized in the decision. 

34. The opinion of Lord Westbury in the Holroyd case has left 
room for discussion as to the equitable doctrine on which it rests. It 
has been construed as recognizing the transferee's right only when 
specific performance would lie. This view influences a number of 
English decisions, and is carried to its full consequences by Chancel- 
lor Cooper in Phelps v, Murray, 2 Tenn. Ch. 746 (1877). 

35. But in England the test is repudiated in Tailby v. Official 

Receiver, 13 A. C. 523 (1888). Says Lord McNaughton (p. 547), 

"The difHculty, generally speaking, is to ascertain the true scope and 

e£Fect of the agreement. When that is ascertained, you have only to 

f ■ ■ — 

*A prior article has dealt with the transfer of future property at Common 
Law (St Louis Law Review, Vol. 1, p. 277), classifying the restricted list of 
drcomstances where exceptions were allowed to the general proposition that 
a transfer of property not existing at the time of the transfer is a nullity at 
Common Law as far as concerns interest in the thing transferred 
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apply the principle that equity considers that done which ought to be 
done if that principle is applicable under the circumstances of the 
case. The doctrines relating to specific performance do not, I think, 
afford a test or measure of the right created There are cases where 
the rights of the parties may be worked out by means of specific per- 
formance, though no specific lien is effected by the agreement itself. 
More frequently a specific lien is effected though no case of specific 
performance is contemplated." Hie mortgage in that case covered all 
book debts "which may during the continuance of this ^lortgage be- 
come due and owing to said mortgagor." The decision was in favor of 
the assignee of the mortgagee who had collected such a debt, created 
after the mortgage, against the receiver in bankruptcy of the mort- 
gagor. The conflicting case of Belding v. Read, 3 H. & C. 9SS, was 
overruled. 

36. Though possibility of specific performance is not the test, the 
ri^t to the specific lien in equity must have the elements necessary 
to evoke the exercises of the Chancellor's powers. Thus the Court 
refuses to act where there is no consideration for the transfer. A 
purely voluntary settlement by a prospective heir of his expectancy in 
the estate of his ancestor will not be enforced after that ancestor's 
death. In re BUenborough, 1903, 1 Ch. L. R. 697. So where the sub- 
sequent property is acquired by the mortgagor by a fraudulent pur- 
chase, a court of equity will not deprive the vendor of his right to 
rescind the contract Williamson v. N. /. Southern R, R. Co,, 29 N. 
J. E. 311 (1878). 

37. Nor will the transferee be protected in equity where the 
future property is not described with such clearness that it can be 
specifically identified on coming into existence. The proposition is, of 
course, not limited to future property. A contract concerning de- 
scribed land "reserving the land necessary for a railway" is unen- 
forcible. Pearce v. Watts, L. R. 20, Ex. 493. "There is but one con- 
dition that must be fulfilled in order to make the assignee's right attach 
to a future chose in action, which is, that on its coming into exist- 
ence it shall answer the description in the assignment, or, in other 
words, that it shall be capable of being identified as the thing, or as 
one of the things, assigned. When there is no uncertainty as to its 
identification^ the beneficial interest will immediately vest in tiie as- 
signee.'* (Lord Watson in Tailby v. Receiver, 13 A. C. 533.) The 
test applies a fortiori to future chattels. Indeed, it was conceded in 
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the TaUby case that the assignment of choses in action to accrue in a 
particular business was good in equity ; it was merely claimed tiiat an 
assignment of all choses in action to accrue from any source was too 
indefinite. This contention that the description is too indefinite is dis- 
posed of by irrefutable logic. But several of the Law Lords alluded 
to an underlying sentiment that a disposition of all one's future prop- 
erty would be against public policy. The answer made is that in the 
case under consideration there is no such disposition of all future 
property, and that the Court does not feel called on to treat of restric- 
tions on disposition of future property based on such a public policy. 
The subject is touched on in paragraph 10 of the prior article. (St. 
Louis Law Review, p. 282.) 

38. Generally speaking, it may be said that Holroyd v. Marshall, 
as interpreted in Tailby v. Receiver, has been followed in the United 
States. But some strong courts have refused to accept it, and others 
restrict its application with a rigor that falls little short of hostility. 
The difficulty seems to be that this equitable rule annihiliates the restric- 
tions of the Common Law under which a conveyance (more especially 
a mortgage) of future property was, when made, a nullity save in a 
few well-defined classes of cases. The equitable rule makes it possible 
to create rights in all kinds of future property which attach in equity 
as soon as the property comes into existence without a new interven- 
ing act. Its tendency is to cloud the title to personality ; and to imperil 
the rights of innocent third persons in connection with such property. 
It may well be felt that public policy is opposed to the unlimited exten- 
sion of the right to deal with future property. The matter is reserved 
for later examination when the rights of third parties in future prop- 
erty so transferred are discussed. Till then it is sought to limit our 
examination, as far as may be, to the rights between the original par- 
ties to the transfer. 

39. Massachusetts refuses to follow Holroyd v. Marshall The 
original ruling that a mortgage of future property could be rendered 
effective only when possession was taken with consent of mortgagor 
(Jones V, Richardson, 10 Mete. 481), was extended by what seems 
to have been dictum (subsequently followed) in Moody v, Wright, 
13 Mete. 17, to tiie effect that the mortgagee is protected if he takes 
possession under tiie provisiotis of the original mortgage before other 
claimants intervene, though without the mortgagor's assent at the 
time of taking possession. (For the analogous question as to the 
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"new act" in transfer at law see prior article^ par. 26-31.) In short 
there must be a new act; the doctrine of Holroyd v, Marshall that 
the mortgagee gets equitable title as soon as the future property ac- 
crues to the mortgagor is repudiated. Blanchard v, Cooke, 144 Mass. 
207 (1887), lays down the doctrine in that state, discussing the prior 
authorities, and Wasserman v, McDonnell, 190 Mass. 326 (1906), is 
in accord. The cases of Rowan v. Sharp Co., 29 Conn. 283, and Walk- 
er V. Vaughan, 33 Conn. 577 (1866), rest on the same doctrine. Brown 
V, NeUson, 61 Nebr. 765, also repudiates the doctrine of equitable lien 
on future property in a lengthy opinion citing prior authorities from 
Nebraska and elsewhere. Kelly v. Goodwin, 95 Me. 538 (1901), inti- 
mates that such an equitable mortgage is not good until possession is 
taken of the future property. 

40. New York now gives the equitable doctrine full effect ; see 
Judge Parker's opinion in Kribbs v. Alford, 120 N. Y. 519 (1890) ; but 
an early decision in that state, OHs v. Still, 8 Barb. 102 (1849), has 
been the reliance of several decisions repudiating the theory of equi- 
table title in future property. In that case, it was held that a mort- 
gage of future property, if enforcible in equity at all, can only be en- 
forced as a right under the contract and not as a trust attached to 
the property. The Holroyd v. Marshall case is of later date, but this 
Otis case expressly repudiates Mitchell v. Winslow, 2 Story 630 (1843), 
in which Judge Story had anticipated the ruling in England. 

The Otis case was followed in Comstock v. Scales, 7 Wis. 159 
(1858), and the Supreme Court of that State has refused to reopen 
tfie question; Case v. Fish, 58 Wis. 56 (1883) ; see also Hunter v. 
Bosworth, 43 Wis. 583; Reedy v. Converse, 71 Wise. 524 (1888). 

Kentucky also followed the 0/w case in Ross v. Peter, 7 Bush. 29 
(1869), and Nixon v, Hallwell, 10 Bush. 538 (1874). Zahring v. Cox, 
78 Ky. 527 (1880)^ which seems inconsistent, at least in obiter dicta, 
is criticized in Loth v. Carty, 85 Ky. 591 (1887). 

41. The cases in America directly repudiating Holroyd v. Mar- 
shall are not numerous, though, of course, more than have been cited 
above. Obiter dicta inconsistent with that case or showing hostility 
to its doctrine are, however, plentiful. They are found chiefly in cases 
where the question is not directly between transferer and transferee, 
but involves some third person, creditor, prior vendor, subsequent pur- 
chaser, or the like. As to the unwritten law, our Courts frequently 
differ from the English view (e. g,, as to the rights of the transferrer's 
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judgment creditor) and> of even more practical importance, our various 
recording laws not only bear on the effect of mortgages of future 
property, but may make them impossible. Should, for instance, the 
statute declare an unrecorded chattel mortgage absolutely void, as 
seems to be the law in Oklahoma, and also require the mortgaged 
property to be specifically scheduled, that form of security would be 
valueless for most situations. Such cases are alluded to here mainly to 
call attention to the fact that they are not necessarily in logical con- 
flict with Holroyd v, Marshall, 

42. Thouf^ there is occasional repudiation or hostility, as above 
indicated, probably the majority of decisions of this country enforce 
the principles of Holroyd v, Marshall, where they do not hold that 
the duty of protecting third persons overrides the application of the 
doctrine. 

In MitcheU v. Wifislow, 2 Story 630, Judge Story developed the 
doctrine in 1843. But it was clearly obiter, for the mortgagee had 
taken possession of the future chattel in that case, and it was super- 
fluous to assert that equitable title attached as the property comes into 
existence, which is the distinguishing feature of the equitable doctrine. 
In Pennock v. Coe, 23 How. (64 U. S.) 117 (1859), the doctrine was 
applied in a railroad mortgage. See also Little Rock R. R. v. Page, 
35 Ark. 304 (1880). It may be said here that, in the case of railroad 
mortgages, the authorities are in accord in recognizing their validity 
as to future property on grounds peculiar to that class of investments. 
Grand Forks Bank v. Elevator Co,, 6 Dak. 357 (1889), upholds a 
mortgage as to future crops on equitable (not legal) grounds in a 
lengthy opinion, as is also done in Richardson v. Washington, 88 Tex. 
339 (1895). In Ludlum v. Rothschild, 41 Minn. 218 (1889), a mort- 
gage to a landlord by the tenant of fixtures to be put on the premises 
is upheld with reference to the Holroyd case. In Missouri, the doc- 
trine is the same on similar facts. Wright v. Bircher, 72 Mo. 179; 
Keating v. Hannenkamp, 100 Mo. 161 (1889). In Preston Bank v. 
Purifier Co,, 84 Mich. 364 (1890), the subject matter was the as- 
signment of accotmts not existing at the date of transfer. In WiUiams 
V. Winsor, 12 R. 1. 9 (1877), a mortgage of future additions to a stock 
in trade is held good in equity, as between the parties. In Perry v. 
White, 111 N. C. 198 (1892), Ae mortgage was of structures to be 
erected (personalty), and was upheld, relying on the Holroyd case. 
Cooper V. Rouse, 130 N. C. 202 (1902), a mortgage of future additions 
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to a stock in trade, follows Perry v. White, (The inconsistencies in 
judicial utterances are well illustrated by the fact that the same Judge 
who rendered these two North Carolina decisions speaks in Loffm v. 
Mines, 107 N. C. 360, of the mortgage of future crops as creating an 
equitable right, as distinguished from an equitable title.) 

Apperson v. Moore, 30 Ark. 56 (1875), upholds the mortgage of 
an implanted crop on equitable principles. The same doctrine is given 
in Wheeler v. Becker, 68 Iowa 723 (1886). In Sandwich Mfg. Co. v. 
Robinson, 83 Iowa 567 (1891), 14 L. R. A. 126, it was held that money 
to be earned by a threshing machine could be mortgaged. An assign* 
ment to an attorney of an interest in a tort claim in litigation (as con- 
tingent fee) was held to be good in equity in Shubert v. Hersberg, 
65 M. A. 578 (1896). In Sitters v. Lester, 48 Miss. 513 (1873), a 
mortgage by lessee to lessor of such mules as might be subsequently 
acquired was upheld as against a subsequent claimant with notice. 
The mortgage by a landlord of the share of crops to come to him as 
rent is recognized on equitable grounds in Riddle v. Damon, 96 Iowa 7 
(1895) ; HoweU v. Pugh, 27 Kan. 702; Potts v. NeweU, 22 Mich. 561. 
The New York ruling in Kribbs v. Alford, 120 N. Y. 519, has been 
above referred to. 

43. Where the equity doctrine is recognized, it annihilates the 
common law restrictions and makes huge classes of transfers of future 
property possible. Thus the conveyance by a prospective heir or 
devisee is void at law. (See paragraph 22 of prior article.) In equity 
it is good, save so far as rules of public policy may affect the particular 
case (par. 9). An expectation, e. g., of a catch of fish, cannot be 
transferred at law (par. 21). There is no objection to it in equity. 
Of future crops (par. 14), of unborn animals (par. 17), of future 
wages (par. 18), of other future earnings (par. 19), and of additions 
to and substitutions for existing property (par. 20)^ the conveyance 
at common law is possible only in few cases, resting on rattier intri- 
cate technical rules that make little appeal to our sense of natural 
justice. In equity all these distinctions disappear. Indeed, there seems 
no limit to the power of such disposition in equity as between the 
original parties, whenever the future property can be so described 
as to be clearly identified on coming into existence. 

44. But even as between the original parties, the distinction be- 
tween the \egiX and equitable title of the transferee cannot be wholly 
overlooked. Thus in Deeley v. Dwight, 132 N. Y. 59 (1892), while tiie 
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mortgagee's equitable lien on future property was fully recognized, he 
was denied the remedy of conversion because his title was not a legal 
one. The same principle is enforced in France v, Thomas, 86 Mo. 80, 
and Gregory v, Tavenner, 38 M. A. 627. Hiere is no occasion to do 
more than call attention to the topic. How far law and equity have 
been blended, how far Itg^ remedies are available to enforce equit- 
able ri|^ts, are matters independently settled in each jurisdiction. 
VI. Transfsks as Against Third Pasties. 

45. When subsequent to the initial transaction between trans- 
ferrer and transferee a third person acquires an interest in the future 
property (e, g., as execution creditor of the transferrer), the conflict 
between the third person and the orig^l transferee turns chiefly on 
regulations concerning record and change of possession. 

It is clear, however, that if we put aside for a moment these 
refutations concerning record^ which are wholly statutory, and con- 
cerning change of possession, which now have almost everywhere statu- 
tory form, there remains a question which must be determined by the 
nature of the title the transferee acquires, and by the time when that 
title accrues. 

(a) Ignorii^ the limitations as to record and change of posses- 
sion, when the transaction gives the transferee a title at conmion law, 
it is a \tg^ title which cannot be affected by subsequent claims through 
or under the transferrer. But where the conmion law allows of the 
transaction, the transferee's interest attaches as soon as the trans- 
ferrer's, *. e., when the property comes into existence or into the trans- 
ferrer's possession. So third parties' claims subsequently acquired 
cannot prevail against the transferee. 

(b) But where the original transaction, so far as the common 
law is concerned, gives the transferee no right to the thing as it comes 
into existence, and his right at law results from a subsequent act, the 
full lq;al title remains in the transferrer until such act. A purchaser 
from the transferrer during that time, or an execution creditor levy- 
ing on the property, will hold at law as against the transferee, who 
has not acted ;lof ^t transferee has no title. 

(c) When tlie transferee never acquires a standing in law, but 
has acquire full e<^ttaUe title under the doctrine of the Holroyd and 
Tailby cases, that equitable title is his as soon as the property comes 
into existMee or is acquired by the transferrer, as is the case as to the 
legal title in tramf a*s of luture property recognized at law under the 
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doctrine of potential existence. But in the situation we are now dis- 
cussing, it must be remembered the title is only equitable, not Itg^i, 
and therefore cannot stand against a purchaser for value without 
notice of the equity, whereas the Itg^l title under the doctrine of poten- 
tial existence is good against the bona fide purchaser (ignoring record 
and change of possession for the time). The equitable title will pre- 
vail, however, against a purchaser with notice or one who gives no 
valuable consideration, e, g., a donee, Iq^atee, executor, or assignee in 
insolvency. This was also true of the assignee in Bankruptcy under 
the former law, but the law now in existence makes the trustee the 
representative of the bankrupt's creditors, and so a "purchaser for 
value.'* Under the Bnglish view as given above in the Tailby case, 
the levy of an execution by a creditor of the transferrer reaches the 
title of the transferrer subject to all equities against it In this coun- 
tiy, it is generally held that as far as personal property is concerned, 
the creditor who has levied an execution is a ''purchaser," holding a 
lien superior to all equities not known to him, actually or construc- 
tively. 

46. But, the conflict between transferee of future property and 
claimant under the transferrer is generally decided on omsiderations 
of public policy of far more importance than technical title, l^;al or 
equitable. Indeed there is a trouUesome problem concerning the 
transfers of all personal property, present or future, whenever there 
is not actual change of possession. Whenever the owner of person- 
alty, present or future, transfers it and retains possession, persons who 
subsequently acquire interests in that property for good consideration 
witfiout notice of tfie prior transfer, on tiie strength of the transferrer's 
apparent ownership, have clearly a strong case against tiie transferee's 
title, even though the latter act^ in actual good faidi. Twyne's case, 
expanded and modified in numerous dedsioiis, is tiie general starting 
point for the doctrine ^t at Common Law (or under tiie 13 and 27 
Elis.) a transfer of chattds widiout diange of possessioo is coostruc- 
thrdy fr a ud u lent as to tiie transferrer's creditors. Subseque nt pur- 
chasers for value are also protected, in num e iuus cases. It is not 
attempted to foOow die Common Law doctrines tfuroui^ tiie intricate 
and often confltcting holdtngs concerning tiiem. In almost, if not 
quite evoy, state in tfie Union diere are statutory reguhtioos expres- 
sive of die policy of die state as to die f e quii e m cnts in diatfed trans- 
fers. But tfie tramferrcr is eatitfed to consideration as wdl as the 
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creditor or subsequent transferee. While the creditor or subsequent 
purchaser from the transferrer requires protection, an inhibition of 
all transfers of personalty without actual change of possession is far 
too drastic, at least in modem times. Clearly there are many situa- 
tions where an owner should be permitted to mortgage chattels with- 
out surrendering the possession which is essential in the business. So 
the farmer should be enabled to give a valid mortgage on the animals 
which he uses in raising his crops, the manufacturer on his machinery 
and fixtures, and even the merdiant on his stock of goods. It clearly 
would not do to rely on the common law exclusively. Some legisla- 
tion must r^fulate their conflicting interests. 

47. We pass by the English method of adjusting the matter. It 
is quite intricate and has little a£Bnity with the system in this country. 
A condensed statement of it can be found in 19 Harvard L. R., p. 573. 
In this country the characteristic device is the requirement for record 
of chattel mortgages. With such record the mortgage is good against 
the mortgagor's creditors even though there is no change of posses- 
sion. On the other hand, the statute usually provides that the mort- 
gagee holds as against the mortgagor's creditors, if there is actual 
change of possession without record. 

48. Recording and change of possession are mentioned without 
any intention of discussing the topics generally. Nor are we con- 
cerned with the broader subject of conveyances actually or construc- 
tively fraudulent as to third persons. So far as such law applies in- 
differently to conveyance of present or future property, it is outside 
the scope of this article. There are, however, situations where the 
law as to conveyances in fraud of creditors or subsequent purchasers 
has specific bearing on future property as distinguished from present 
property, invalidating conveyances of future property that would be 
good as against the world but for such law. Some such cases are next 
taken up. 

49. We have touched on the need of adequate description of the 
future property in the instrument of transfer (generally a mortgage) 
in order to create a valid equitable lien as between the parties (ante, 
37). In that case it is enough if the property, when it comes into exist- 
ence, clearly comes under the terms of the mortgage. But when re- 
cording acts require that the property shall be described in the recorded 
mortgage — and in some form the requirement is probably universal — 
there is good reason for more stringent application of such provision. 
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The purpose here is to give the world constructive notice at the time 
of record of the specific property covered, and not merely to con- 
demn the vagueness of description which subsequent events will not 
satisfactorily remove. If the recording acts are interpreted by the 
Courts in this spirit, we have practically a prohibition of mortgages 
of future property which shall be binding on third persons; for the 
alternative for record, delivery at the time, is not possible, in the nature 
of things, as to future property. This reasoning is in some decisions 
carried to its full logical outcome. Thus in Griffith v, Douglass, 73 
Me. 532 (1882) it is said: "Tht record is valid only to protect goods 
which at the giving of the mortgage could be delivered and retained. 
Consequently the mortgage cannot be held to secure after purchased 
goods, whatever may be its language." On the same reasoning the 
holder of a recorded mortgage on a future crop had to yield to the 
subsequent execution levied by a judgment creditor of the mortgagor 
in Long v. Mines, 40 Kan. 216 (1888). On the other hand the view 
may be taken that the mortgage which continues on record is oper- 
ative as definite notice to the world as soon as future property accrues, 
provided the description in the mortgage is sufficiently definite to cover 
the future property as between the original parties to the contract. 
Thus third parties have notice as soon as the property comes into 
existence. See Grand Forks Bank v. Minneapolis Elevator, 6 Dak. 157 
1889) ; Wheeler v. Becker, 68 Iowa 723 (1886). The holdmg must 
turn on the interpretation given to the statutes which vary in the 
different states. But in most states the provisions of recording acts 
as to description of property slightly hamper the power to mortgage 
future property; and in only few is such a mortgage practically im- 
possible for this reason. 

50. As a practical matter, the method of recording often proves 
inefficient to enable interested third parties to ascertain the status of 
title to such future property. When the inquirer finds that the title was 
good in the party from whom the mortgagor obtained title at the date 
of the transfer, it does not seem reasonable to require an investigation 
for an indefinite time back of that transfer for incumbrances by the 
transferee therein. In real estate dealings, the weight of authority is 
that recorded deeds out of the chain of title do not give constructive 
notice. It would seem the same holding might well be applied to per- 
sonalty where recording is required. 

51. Recording acts frequently, if not usually, provide for record 
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where the mortgaged property is situated. As to future goods, this 
is often impossiUe. If a lien is to be given on accounts to be created 
in the future, or on such personalty as may be thereafter bought, it 
often cannot be foreseen where such rights will accrue. Conflicts also 
arise when the mortgagor changes his domicile to some place where 
the mortgage is not of record, and also where the mortgaged property 
is subsequently removed to a place where there is no record of the 
mortgage. But these last mentioned difficulties exist equally as to pres- 
ent and as to future property; and so lie beyond our present topic. 

52. As far as future property is concerned, a mortgage when 
made can be valid against the mortgagor's creditors only if recorded, 
the alternative, change of possession at the time of mortgage, being 
impossible. The fact that the mortgage attaches as between the par- 
ties at law or in equity as the property comes into existence is of no 
avail without change of possession against the mortgagor's creditors. 
On the other hand, as a general proposition, wherever possession taken 
by the mortgagee under an unrecorded mortgage would protect him 
against the mortgagor's creditors as to present property, it will also 
avail as to future property in existence when possession is taken. 
Of course, aigr mortgage may be fraudulent as to creditors, actually 
or constructively. But that law of fraudulent conveyances we are 
not discussing. If the validity of the mortgage as to future property 
is governed by law equally applicaUe to present property, it lies out- 
side tills topic 

53. One debated point in the law of fraudulent conveyances re- 
quires mention here as having special application in mortgaging future 
property. In very many states it is held that when the mortgage, though 
recorded, reserves to tiie mortgagor the power to sell the mortgaged 
property of which he retains possession, it is on that mere fact frau- 
dulent as to creditors of the mortgagor and void as to them. The 
inevitable result, it is said in such states, whatever be the subjective 
intention of mortgagor and mortgagee, is to keep the property of the 
mortgagor where his creditors cannot reach it. In almost, if not quite, 
as many states, it is held that the reserved power of sale in the mort- 
gagor is not, by itself, constructive fraud, but a fact to be considered 
with others on the issue of actual fraud. The question arises most 
f requentiy in the mortgage of a stock in trade, and often the power of 
sale in the mortgagor is coupled with a provision subjecting tiie goods 
tiiereafter bou^t with the proceeds of such sales to the mortgage. 
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Itie power of sale in the mortgagor is everywhere evidence tending to 
prove fraud on the mortgagor's creditors; but when it constitutes in 
itself constructive f raud, tihe result is that no mortgage, good as against 
the mortgagor's creditors, can be made with a provbion intended to 
cover future goods. Though such a mortgage of future property be 
good as between the parties, a holding that a reserved power of sale 
in the mortgagor is constructive fraud involves the corollary that such 
a mortgage purporting to cover substituted property is void against 
the mortgagor's creditors. 

54. Under the provisions of our present Bankruptcy Law con- 
cerning preferences, a question arises which has special application as 
to mortgages of future property. A mortgage given within four months 
prior to bankruptcy would, of course, be set aside. But suppose a 
mortgage had been given long before that, and the mortgagee's claim 
was defective in some respect Suppose specifically that the mort- 
gage, long prior in date, covered future property of which the mort- 
gagee took possession for the first time within the four months. The 
U. S. Supreme Court has ruled that the provisions of the Bankruptcy 
Act do not determine whether possession so taken constitutes a pref- 
erence; that its effect as to preference is to be determined by the law 
of the State; that if, under the rulings in that State, the act of taking 
possession relates back and fixes the title as of the date of the mort- 
gage, merely perfecting \tg9i and equitable title, then the transaction 
is not a preference within the meaning of the Bankruptcy Act. Thorny 
son V, Fairbanks, 196 U. S. 576 (1904), affirming S. C. 75 Vt 361 ; 
Humphrey v. Tatnum, 198 U. S. 91 (1904), reversing S. C. 184, Mass. 
361. If under the decisions in the particular state the mortgage has 
no standing in equity and as a \tg^ mortgage is there valid against the 
mortgagor's creditors only when the mortgagee takes possession, since 
there can be no relation back, it would seem clear that possession taken 
within the four months would constitute a preference. 

55. The outline in this article and its predecessor, meager in 
detail as it is, shows the confusion and clash of theories in the law 
concerning transfers of future property. 

When it had become possible, in one way or the odier, to make 
such transfers, the Courts found several classes of situations where 
considerations of public policy seemed to militate against the trans- 
fer. Can an official assign his unearned salary? Can a prospective 
heir assign his chance of inheritance from the living ancestor? Is an 
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Option deal enfordble when its subject matter is acquired by the ven« 
dor? The matters of public policy as to these and other cases are in- 
dependent of each other and have no bearing on the broad question 
of the possibility or advisability of transfers of future property in 
general. On these special matters the law is generally pretty well 
settled. Cases on such topics could be omitted from our consideration 
were it not for the fact that Courts have often in their opinions blended 
the particular question of public policy involved with expressions ap- 
plicable to the broader proUems. 

56. The original theory of the law, that no contract as to future 
property could give the transferee an interest in that property as it 
came into existence, became unendurable with advancing civilization 
at so early a date that relief first came through scholastic refinements 
and fictions. Of these the most important was the doctrine of ''po^ 
tential existence.^' It is a theory based on fiction and bearing no logical 
relation to a proper solution of the difficulty. If liberally inter- 
preted, it permits transfers that would seem against public policy ; on 
narrow holding, it excludes transactions that modem business requires. 
The Courts of this country have all acknowledged that there is such a 
doctrine, but have failed to give the term precise definition. Indeed, 
where there is an approach to harmony as to certain situations, there 
is no attempt at logical consistency with the holding in other situa- 
tions. Thus in transfers of future crops, it is pretty generally agreed 
that the interest of the transferror in the land must at least cover the 
period when the crop is to be raised. But, on the other hand, the 
mere relation of employer and employee, it may be terminable at wiU, 
is held to furnish the potential existence to support a legal assignment 
of wages to accrue in the indefinite future. 

57. The confusion was much increased, when in comparatively 
modem times the doctrine of equitaEile transfers of future property 
received wide-spread recognition. That doctrine was felt to present 
a logical solution and do justice as far as the immediate parties to 
tfie transaction were concemed. But it was also felt that it went too 
far in making titles to personalty uncertain, and in endangering third 
persons in dealing with such property. In consequence, the equitable 
doctrine has been rejected in a few states; in many more it is held in 
dislike. In most states the common law tests exist side by side with 
die equitable ones. As to many decisions there is a nice question as 
to how far they rest on recognition of the legal or the equitable view; 
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and when the view is the legal one, as above suggested, there is neither 
certainty nor logical consistency as to tiie test 

58. We have this chaotic condition of the law when the issue lies 
between the original parties to the transfer or their privies. But in 
most cases, one of the parties b not the transferror or his privy in 
the Itg^i sense, but some one claiming through or under him as cred- 
itor or subsequent b<ma fide purchaser. A consciousness as to die 
rights of such third claimants is apt to attend the judge in deciding 
cases where none but the original parties or their privies are before the 
Court, and thus to cast additional shadows over the question between 
the original parties, which is in itself sufficiently obscure. 

59. The rights of such third parties are determined by the law as 
to conveyances in fraud of creditors, which law deals alike with con- 
veyances of present and future property. Itie tendency of the Com- 
mon Law was to consider all transfers not accompanied by change of 
possession as fraudulent against those who acquire the property from 
the transferror as creditors or otherwise without notice of the trans- 
fer. Business necessity for evading this strict rule has led to our 
recording acts, whereunder tfie record gives notice to the world, so 
that the transferee is protected. It would not be within the sc<^ of a 
treatise on Future Property to discuss the general law for determining 
under what circumstances a transfer of future property is void as 
against creditor of the transferror. Such a treatise should precisely 
define the ri^ts between the original parties and refer to tfie law as to 
fraudulent conveyances, dealing alike with transfers of present and 
future property, for adjudication as to the rights of such intervening 
third persons. 

60. So far, however, as the holdings as to fraudulent convejrances 
in general affect transfers of future property, as distinguished from 
present property, in some q>ecial way, they can be mentioned under 
our topic. Thus the requirement for specific description of the prop- 
erty in the recorded mortgage may remit in making a mortgage of 
future property practically valueless against the mor^iagor's creditors ; 
and so a holding that a reserved power of sale in the mortgagor makes 
the mortgage void as to his creditors may practically prohibit a mort- 
gage on a stock in trade with substitutions and additions. 

61. It is obvious that the law as to transfer of future pr ope i t y is 
in an unsatisfactory condition. Nor is this so merely because tfie ques- 
tions involved have been appiXMiched from entirdy different stand- 
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points, so that there is no one consistent theory. If the holdings were 
certain and net business needs, we could get along without perfect 
logical qrmmetry. But in fact the law, even in a single jurisdiction, 
is apt to be anything but certain, and rulings abound, which fail to 
meet business requirements, exceeding now on one side, now on the 
other. Suggestions as to reformation seem called for, but none are 
attenq>ted in this article, which only seeks to give such an outline as 
may aid in simplified statement of tfie present law, with its uncertain- 
ties and inconsistencies, as the first essential step to requisite modi- 
fications. FUD. WisuzANua. 
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CODE REVISION IN MISSOURI 

In a public address at Indianapolis some time ago. President 
Wilson said : "I am not one of those who doubt either the integrity 
or the learning of the courts of the United States, but I do know that 
^hey have a very antiquated way of doing business. I do know that 
the United States in its judicial procedure is many decades behind 
every other civilized government in the world; and I say there is an 
inunediate and imperative call upon us to rectify this condition, be- 
cause the speediness of justice, the inexpensiveness of justice, the 
ready access of justice is the greater part of justice itself. If you 
have to be rich to get justice, because of the cost of the very process 
itself, then there is no justice." What the President has said of the 
federal courts can be applied even more strongly to procedure in 
the courts of Missouri. 

The civil and criminal codes of Missouri were, in the first 
instance, largely borrowed from the codes of the older states, otu* 
present civil code dating from the year 1835. Starting with two hun- 
dred and seventy-three short sections, including those relating to 
chancery practice, it has grown by amendments and additions to 
nearly one thousand sections, some of which are of great length and 
cover many subjects. In addition, our criminal code contains about 
five hundred sections. During the past eighty years these codes 
have, in the main, remained the same, with additions and amend- 
ments now and then as above indicated, but which have not always 
resulted in their betterment. Since their adoption, no general revision 
has been attempted, imperative as has been the need resulting from 
tiie changed social and economic conditions of the state. 

Specific Objections. 
Our present code of civil procedure b not wholly bad nor is it 
designedly vicious, but it is too rigid and yields itself too readily to 
the "'sporting theory*' of justice, invites ddays and is full of pitfalls 
for the feet of the unwary. It gives undue importance to tiie record 
so that in many instances we have the spectacle of the court devoting 
its whole time and energy to a trial of the record, and not of die 
cause upon its merits. It allows too much piece-meal disposition of 
controversies. It involves or permits too many trials and too much 
retrial, especially as to issues of fact In addition, it is freely charged 
that litigation costs more in Missouri than in any odier state in die 
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Union. Whether this latter charge be true cannot be asserted from 
personal knowledge or experience of the writer, but it cannot be 
denied that our system strongly tends to the excessive and unneces^ 
sary accumulation of costs. It is certainly within the personal ex-* 
perience or observation of every practicing lawyer in this state that 
cases involving originally but small amounts or trivial matters can be, 
and not infrequently are, kept in court until the costs largely exceed 
the amount involved. This ought not to be possible under any system 
of procedure, for, referring to the words of the President, ^'if you 
have to be rich to get justice, because of the very cost of the process 
itself, then there is no justice." 

Our constitution declares that right and justice should be ad- 
ministered without sale, denial, or delay, yet in our highest and final 
court in this state a litigant in an ordinary civil action cannot now 
expect a decision of his case in less than three years, and sometimes 
longer ; and if there be a reversal and the case is remanded for another 
trial, and the whole torturous process required to be repeated, the 
time that he is kept in court, trial and appellate, may be and often- 
times is extended to six and even ten years and longer. This delay 
in many instances amounts to an absolute denial of justice. An 
actual case may be given as typical of many others. More than 
ten years ago, in. one of the circuits of this state, an action was 
begun by an tmlettered, penniless and aged woman for the pos- 
session of forty acres of unimproved land to which she claimed 
title by gift from the former owner with whom she had lived and 
whom she had faithfully served for forty years prior to his death. 
The proof as to the gift was overwhelming and thoroughly convincing 
and in fact has never been seriously controverted by the defendants, 
but upon one ground and another the case has been to the supreme 
court three separate times, the last appeal resulting in the case being 
reversed and remanded for a new trial, so that as far as the final 
determination of the litigation is concerned, the case is now just where 
it was when first b^un, and tmder our system of procedure 
it is still possible to keep it in court indefinitely. The plaintiff is now 
nearly ninety years of age, and in the usual course of human experi- 
ence can hardly expect to outlive the lawsuit begun by her more than 
ten years ago. Assuming the merit of plaintiff's claim, who would 
have the hardihood to say that the delay in this case has not amounted 
to a substantial denial of justice? But it may be claimed that this is 
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an exceptional case. The deplorable fact, however, is that it is not, 
but can be duplicated in the experience or observation of every 
reputable attorney of general practice in the state. In 1906, the City 
of St. Louis passed a law regulating the construction of billboards, yet 
for fully seven years it was a dead letter by reason of pending and 
continued litigation over same. In 1903, the same city passed what 
was known as the street railway mill-tax ordinance, yet die litigation 
to determine the validity of this ordinance was extended for consider- 
ably more than ten years. And so other cases might be cited, almost 
ad infinitum, for the books are full of them. The result has been a 
general loss of respect for the courts and our entire system of juris- 
prudence on the part of the public. This criticism is not directed 
towards the courts or judges, but against a system of court procedure 
under which such a condition of affairs is made possible. 

The supreme courts of many of our sister states, with no larger 
working force and with as large a volume of business, keep up with 
their dockets and, assuming that our appellate court judges are just 
as able and industrious as those of our sister states, with an improved 
system of appellate procedure, our people may reasonably expect our 
appellate court judges to likewise promptly and finally dispose of all 
cases appealed to their respective courts. It may be true, as claimed 
by some, that the present congested state of the docket of our 
supreme court is due in part to court rules and custom which the 
court, of itself, has the power to change, and if this be a fact then it is 
hoped that the court will, in recognition of a serious ccmdition and in 
response to the undoubted sentiment of the state, of its own initiative, 
make such changes in these rules, customs and procedure as will give 
all possible relief. 

Notwidistanding the honest efforts of the judges of our courts, 
trial and appellate, to render just decisions, yet when we consider die 
prevalent delay, the unnecessary expenditure of time and effort and 
money, the hindrance of just rights through long-continued defensive 
litigation widiout substantial merit, the litigants who abandon their 
pursuit of justice through weariness or lack of means, the citizens 
who abandon their rights radier than incur the annoying and injurious 
incidents of litigation in the effort to enforce them, die emboldening 
of the unscrupulous in whose hands delay and difficulty and expense 
of litigation are weapons with which to force compromises widiout 
just grounds — ^when we consider all these incidents of our present 
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system of procedtire in Missouri, we are bound to admit that thorough 
and radical changes in our judicial and procedural systems are re- 
quired. Nor can the delay in the determination of cases in our appel- 
late courts be remedied t^ merely increasing the judicial force. We 
have tried that expedient in the past, but ineffectually. The only real 
remedy is by reforming the syttem. 

This article is not intended as a bill of particulars, hence one 
illustration only as to needed changes must suffice. Under our present 
code, appeals are unnecessarily cumbersome and expensive. Our ap- 
pellate courts are burdened with voluminous records which they are 
unable to read in the time at their command and which, instead of 
aiding, seriously hamper and delay the determination of causes in 
such courts. It was stated in a committee report made recently by 
a member of the supreme court to die State Bar Association that in 
the cases appealed to that court the records averaged over two hun- 
dred and fifty printed pages of bare record, not including the printed 
briefs and arguments of counsel. Every practicing lawyer knows 
that the greater part of these voluminous records, except in the most 
exceptional cases, are wholly unnecessary for the proper presenta- 
tion of the issues submitted to the appellate court for determination, 
yet under the provisions of our code permitting the filing of a bill of 
exceptions embracing a verbatim copy of all die oral proceedings in 
the trial court, the judges of the appellate courts are compelled to 
waste precious time in reading hundreds of pages of record to gather 
facts that could have been easily given in as many lines. Would not 
common sense dictate an amendment of our code whereby appellants 
shall be required to present to the appellate court only such matters 
and only so much of the record as is necessary for a proper under- 
standing and determination of the issues submitted to that court? 

In breaking away from the common law procedure, especially 
as to pleading, in the construction of our code and in the numerous 
additions and amendments thereto, we have made the mistake of 
attempting to cover by specific statute every possible contingency that 
may arise in a lawsuit. Such a course inevitably leads to the dis- 
covery of new contingencies and unanticipated results, requiring con- 
tinual amendment and supplement As a general proposition, the 
fewer statutory rules there are to create statutory rights intervening 
between a citizen's demand for relief and the court's judgment upon 
his demand, die better. The detailed provisions of our code create 
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a great number of statutory rights which the omrts are bound to 
respect because they are the law, which litigants are entitled to de- 
mand because the law gives these rights to them. In some cases they 
may contribute to the attainment of justice, but in many cases they 
constitute a serious obstruction. Not infrequently, because of these 
inflexible statutory provisions, the courts cannot apply the rule of jus- 
tice because they must apply the law. The energies of attorneys and 
clients are devoted to these statutory proceedings instead of being ad- 
dressed to the trial of the case upon the merits, and the facilities for 
delay afforded by them naturally lead to innumerable defenses for the 
mere purpose of delay. The great volume and technical character of 
our code covering every step of the procedure from the issuing of 
summons to final judgment, has tended to breed a class of code lawyers, 
acute and skilful in baffling the efforts of honest men seeking to get 
their rights, and with apparently no conception of the fundamental 
principles of jurisprudence or of the high duty of the lawyer to secure 
substantial justice for his client. At their hands, with our code, jus- 
tice is easily tangled in a net of form. The public estimate of the 
profession of law is lowered, public confidence in the administration 
of justice is weakened, and daily men suffer grievous wrongs in silence 
or yield to inequitable settlements rather than hazard the assertion 
of their claims in the courts. Referring again to the case of the old 
woman above mentioned — her petition, as last presented to the trial 
court, was in two counts, one in ejectment and the other to declare, 
determine and vest title. The count in ejectment was tried before 
a jury and the other, of course, before the court. The trial of the 
law count before the jury was had first and upon a verdict being 
rendered in favor of the plaintiff, judgment was at once entered upon 
same by the clerk without waiting for the judgment of the court on 
the equity count, which was not entered until some days later. But 
alas, plaintiff's attorney had overlooked the fact, and the court's and 
clerk's attention was not called to it, that safely stowed away in the 
one thousand and more pigeon-holes of our code was a statutory pro- 
vision to the effect that the judgment on the one count must await 
the trial on the odier, and for this oversight alone, the case, oti the 
last appeal, was reversed and remanded and the old woman required 
to start on her weary round again. 

Senator Root, late president of the American Bar Association, in 
speaking of procedure in the courts of the United States in a recent 
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address, said, ''We share with Bngland and her colonies a liig^y 
artificial and technical body of rules of evidence, such as obtain no- 
where else in the civilized world. These rules afford most delightful 
exercise for intellectual acumen, but it is doubtful if they produce 
as good results as the simple methods which obtain in the trial of 
cases in countries that follow the course of the civil law/' The funda- 
mental disadvantage of the rules of evidence obtaining in Missouri, 
in common with her sister states, is that when strictly and technically 
applied they do not correspond with the instincts or the habits or the 
common sense of any plain, sensible layman in the world. Their strict 
application continually impresses litigants widi a sense of unreason- 
able and unjust restraint, giving a feeling of being bottled up and 
prevented from telling the whole truth, and leaving a sense of not 
having been allowed to present their whole case to the court. Again 
says Mr. Root, "In the strictness and technicality with which we 
enforce these rules we go far beyond England or, so far as I know, 
any of her colonies. I tfiink we stand alone among civilized countries 
in the obstacles that we interpose to the giving of testimony in the 
most natural way. How common it is to see a witness tr3ring to tell 
his story, hindered and worried and confused by being stopped here 
and diere again and again by objections as to irrelevancy and imma- 
teriality and hearsay, when what he is trying to say would not do die 
slightest harm to anyone and would merely help him to state what 
he knows that is really competent and material.'' And let those who 
would abolish entirely our statutory code and substitute therefor rules 
of court covering all matters of procedure, bear in mind the fact 
that these rules of evidence complained of, and which so seriously 
hamper die administration of justice in this and other states, are 
largely court made. Therefore, let not this sin, at least, or its con- 
tinuation, be laid at the door of our legislature. 

Space forbids any separate or extended consideration of our 
criminal code, but it may be said that the just and humane principle 
of law that every person charged with crime is, and should remain, 
clothed with the presumption of innocence until his guilt has been 
proven beyond a reasonable doubt, should neither be abandoned, 
changed or amended, but we should recognize the fact that we have 
long since reached the point where the criminal or the person charged 
with crime no longer needs protection from society or from harsh and 
inhumane laws and procedure, but where society needs and should be 
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given reasonable protection from the criminal. In the days of JtSreys 
and at a time when, under the English law, there were scores of 
offenses punishable by death, many of which are now considered minor, 
there was good reason for many of the rules then designed as a shield 
and protection for the innocent, but which now serve no purpose but 
that of a means of escape for the guilty. The reason for the rule 
having disappeared, the rule should no longer be retained. 

The great trouble with criminal procedure in Missouri, and in 
most of our sister states, is that, in our zeal to give persons charged 
with crime a fair trial, we have gone too far — so far, in fact, that in 
cases where the defense has plenty of money and able counsel it is 
very hard to convict, and then generally only after great travail and 
much expense and delay. Through the years, various provisions of 
law, as a rule wholly favorable to the person charged with crime, have 
been enacted by our legislature and generally at the instance of 
lawyers making a specialty of criminal practice, and the time is now 
right for their revision or repeal We need a simple criminal code — 
one that is fair to persons charged with crime, but one that is also 
fair to the state. 

Why Has Revision Been So Long Delayed f 
It is always easier to define a problem dian it is to suggest a 
solution, and, again, while the public may agree in general terms yet 
when it is attempted to embody these principles into concrete laws 
it is very difficult to so frame them that they will not meet opposition 
from some source or faction. Another deterrent has been, and is, 
the lack of political value in such legislation. Our legislators are 
prone to give time and attention to matters which attract public at- 
tention, either to themselves or to their measures, and are not inclined 
to give a proper or necessary amount of time to die construction and 
enactment of laws dealing with the minutiae of criminal or civil pro- 
cedure. This is not intended as a reflection upon our Missouri law- 
makers, for the same condition exists in every state and in the Con- 
gress of the United States; and the foregoing observation is but a 
statement of fact well known to all and freely acknowledged by l^s- 
lators themselves. 

Another reason has been, until the last few years, the apathy and 
lack of interest on the part of the general public. The average dtizen, 
as concerns court procedure and his personal experiences therewith, 
has been generally like the boy who stumps his toe while running— 4ie 
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pauses for a moment to nurse the toe, perhaps curses the stone a little, 
and then passes on, but leaves the stone still l3ring in the road. Intelli- 
gent laymen, however, are fast becoming aroused to the fact that a 
simplified and conmion-sense system of court procedure is not merely 
a matter of professional interest but is an economic and social problem 
of the gravest and most general importance. 

Then again, courts and lawyers are proverbially conservative. 
They are slow to adopt innovations of any kind and are much inclined 
to continue to do things in the same old way, some freely avowing 
that if any material changes are made in our system of procedure they 
v/ould be put to the necessity of "learning everything over again." 
That is, whilst the proposed changes might be good for the people 
yet they might be temporarily inconvenient for the lawyers. 

There has been opposition from other sources, more or less active 
and potent, but the strongest and most effectual resistance to any and 
all reformation has come from that class of lawyers representmg spe- 
cial business interests and, as concerns the criminal code, from lawyers 
making a specialty of the criminal practice. This opposition is wholly 
selfish and unworthy of our most honorable profession, but be it added, 
in simple justice, there are numerous and honorable exceptions to the 
classes mentioned. The editor of a leading St. Louis newspaper put 
it bluntly but not imfairly when he said, "Another reason why legal 
methods have not been brought up to date is that a small but ex- 
tremely active section of the bar has opposed improvement. There 
are men who make money out of the law's delays. Some of them are 
helping large corporations to break the law ; others are helping crimi- 
nals to escape the penitentiary." 

How Can a Reformation Best Be Accompliskedf 

Sporadic attempts have been made in years past, by the Missouri 
Bar Association, Judicial Conferences, individual lawyers and mem- 
bers of the General Assembly, to remedy conditions, but not until 
recent years has there seemed to be such concert of action on the part 
of our citizens generally as gives promise of relief. This relief could 
in some instances be given by our appellate courts if our judges but 
had the backbone and initiative to break away from precedents which, 
on account of changed social and economic conditions, should no 
longer control them. That our courts are beginning to throw off the 
shackles that have heretofore bound them is evidenced by such de- 
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cisions as that in the case of State vs. O'Kelley and Fitch, and others 
that might be mentioned. There are other conditions, however, which 
the courts cannot change, but from which the legislature, by statutory 
enactment, can and should give relief. There are still other con- 
ditions which cannot be changed or remedied save by constitutional 
amendment 

Some members of our profession present as a sure palliative 
for all the ills complained of, a proposition to clothe the supreme court 
with power to make rules governing all matters of practice and pro- 
cedure in the trial and appellate courts, which shall take the place of 
all present statutory provisions. They frankly confess their inability 
to grapple with the situation themselves and would wash their hands 
of the whole business by "leaving it to the supreme court." Briefly, 
but fairly, their argument is this : That sessions of the legislature are 
held biennially and then only for a period of about seventy days; 
that a revision of the code in this short time is out of the question ; 
that under the constitution the supreme court has a general superin- 
tending control over all other courts, and, of necessity, observes and 
passes in review the practice and procedure in all of the courts of 
the state in every variety of litigation, and is, therefore, more com- 
petent than any other body in our scheme of government to determine 
the practice and procedure which will facilitate the determination of 
cases upon their merits with the least delay and at the least expense ; 
that unlike the legislature, with its hurried biennial sessions, the su- 
preme court, being a continuous body, can amend rules and make new 
rules whenever the occasion may require; that the courts and the 
profession are held responsible for the unnecessary expense, delay and 
uncertainty of litigation, and should therefore be allowed to make the 
rules which govern practice and procedure, and that being held thus 
in public opinion to full responsibility they should be given correspond- 
ing power. 

Other members of the profession, constituting, it is believed, a 
considerable majority, do not believe that the time has yet come, in 
this state, at least, when it would be wise to attempt so radical an 
innovation. They do not believe that our supreme court would be 
more responsive to any real or proper demand for changes in our 
codes of procedure than would our lawmaking body. In fact, they 
assert that the history of judicial procedure in this and other coun- 
tries proves absolutely to the contrary; that courts and lawyers are 
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proverbially conservative and that most reforms and changes have 
come only at the insistent demand of the people; that our appellate 
courts, even as to matters clearly within their powers,, have invariably 
been very slow to abandon or change any custom, rule or practice of 
long standing, however obsolete, cumbersome or ill-adapted it may 
have become; that the much heralded rules governing practice in 
equity cases promulgated a few years ago by llie United States Su- 
preme Court were the result only of an insistent public demand and 
after many years of agitation; that no lawmaking body has ever been 
so slow in responding to an unquestioned public necessity as was this 
court; that our state supreme court is now three years behind with 
lis civil docket and that it would be tmwise, tmder present conditions, 
to place this additional burden upon them; that the most practical 
course for those who really want relief from present conditions would 
be to agree upon and then secure the adoption by the legislature of 
some workable plan that will enable our supreme court to clear its 
docket before we give them any more or different kind of work to 
do; that the only reason we have not in the past obtained from the 
General Assembly desired remedial legislation is that, as lawyers, we 
have not first agreed among ourselves up<ui what we wanted, but have 
always gone before that body with a divided front. 

And so the contention runs. But even in this controversy there 
is much of hope. Aggressive interest has taken the place of indif- 
ference and, with honest minds aroused and seeking the lij^t, the 
right way will surely be found. 

David H. Hakris. 
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The entrance to law is like the penetration of a thicket — hard, 
thorny, devious and distressing. Each traveler must find the way for 
himself, and none can show another. Law is in fact a growth of 
experience rather than a creation of art. Useful principles spring up 
but are smothered by the rank growths of tradition or the wilder sug- 
gestions of cunning and cupidity. Nothing excellent can show all its 
fair proportions, and the fine discoveries of great jurists are hid away 
beneath the entangling encroachments of preposterous technicalities. 
Depending upon men's minds as well as their experience, upon their 
intelligence as well as their knowledge, law partakes of the infirmities 
of those who think it, and can never arrive nearer to perfection than 
ihe faculty which conceives and shapes it For this reason it is a 
distressing science, now baffling by the obscurities of its doctrines, 
now offending by the boldness of its iniquities. A word misspelled, 
a letter omitted, stands between an atrocious crime and its merited 
punishment. A word too much in a testament may defeat the benevo- 
lence of a father. Equity halts and hesitates ; it will reform and also 
enforce a contract, but it will not at the same time reform and en- 
force. The old maxim, "Ubi jus ibi remedium," is a delusion and a 
snare, for remedies are sometimes withheld from obvious rights and 
where justice is evident it is often denied because precedent is lacking. 
Judges pretend to do what has been done. Jus dicere non jus dare, but 
they make a wrong use of a right judgment. Declaring that hard cases 
make ba4 law, they force bad law to make hard cases. The trouble 
lies not in the law, since that may be anything men will have it, but 
in those who aim at justice and cannot perceive it. Students are slow 
to understand. Not all are of equal capacity. Some lack diligence. 
Human experience cannot be mastered easily. We have not 3rct 
learned how to select the best men for office, and where judges are 
elected some bad lawyers must sit in judgment In view of these 
obvious influences, it is remarkable not that law is as bad but that it 
is as good as we find it. It is on the whole an excellent science — ^the 
very best achievement of man's wit and experience — but its excellences 
are as hard to perceive as its deficiencies are to pardon. A good rule 
is good because its ccmsequences are good, but we must know those 
consequences in order to appreciate either the meaning or the value 
of the rule. 
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I propose to discuss a case, which has perhaps been as influential 
in the development of American constitutional law as any contained 
in the books, in the hope that I may thereby show the origin of law, 
its necessity, its constant mutation, its flexibility and adaptability, its 
high purpose, its occasional futility and its abiding usefulness. 

The Dartmouth Collie case came on for hearing before the 
United States Supreme Court nearly a century ago. It was argued 
by Wd>ster and a greater lawyer than Webster, one Mason, on be- 
half of the college. The judgment was written by Mr. Justice Story, 
Chief Justice Marshall concurring in a separate opinion. It decided 
that the charter of a private educational corporation conferred by 
law was a contract within the meaning of the federal constitution 
which could not be impaired by a subsequent law. The facts pre- 
sented to the court need not be discussed. They were such as to 
provoke the moral resentment of an honest man. As the decision 
corrected what was deemed a wrong, it was approved by everybody 
at that time. It declared, however, a principle, and from that prin- 
ciple, sound as it seemed, unnumbered troubles have proceeded. If a 
court says a particular act is wrong, and it is wrong, the court has 
done no harm; but if it says that this act and all similar acts are 
wrong, it has declared a principle which may do more or less harm 
as the authority of the cotut is more or less extended. The Supreme 
Court of the United States has jurisdiction over all the states of the 
Union. The principle therefore declared by it in the Dartmouth Col- 
Itgt case controlled these states. 

Another case arose which involved the principle, and the court 
was suddenly confronted by its consequences. A corporation was 
chartered to build a bridge across the Charles river, and did so. After- 
wards another company was chartered with power to build a bridge 
across the same stream, and the effect of its construction was to 
impair the value of the first company's charter. The first company 
contended that its charter rights were inviolable, but the court held 
otherwise upon the ground that the inununity claimed was not ex- 
pressly conferred. It will be observed that the injustice complained 
of seems to have been identical in both cases. In the one, property 
conveyed to certain trustees was put under the management of others 
selected by the state; in the other, property appropriated to public use 
was destroyed by a subsequent act of tfie l^slature. The court modi- 
fied its principle, but not expressly. They declare that charters were 
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stiii to be regarded as contracts, but as contracts, should be strictly 
construed, and no right should be implied which was not expressly 
conferred. Later, acting upon the suggestion of Mr. Justice Story, 
the states of the Union hegam to avoid the principle altogether by 
enacting general or special laws which provided that all charters 
should be subject to alteration, amendment or repeal by the legisla- 
ture ; and thereupon the principle so elaborately established, so excel- 
lently fortified, so evidently just, seemed in danger of extinction. It 
was saved from this fate by the prudence of business men. They 
would not embark their resources in an enterprise which depended 
upon the caprice of the l^slature, and to avoid this risk demanded 
and received charters which expressly provided that they should not 
be subject to alteration, amendment or repeal notwithstanding the gen- 
eral law. The Dartmouth College case again became the keystone of 
all public enterprises. Mischief followed. Rights became vested 
which were found injurious to the general welfare, and to remedy this 
evil the people of various states put in their constitutions a prohibi- 
tion against special unalterable charters and required all corporations 
to be created by general laws. Again the principle of the Dartmouth 
College case became ineffectual widi respect to all charters conferred 
by the state. Later, however, a new use was found for it. 

A state is an unwieldy body, incompetent to perform all the re- 
sponsibilities of government. To assist it, counties, cities, towns and 
villages were created, each having local authority with respect to local 
matters. These municipalities were endowed with powers requisite 
for their usefulness and among others with power to control the use 
of highways and contract for water, light and public work. In the 
course of time they conferred franchises or local privileges deemed 
sufficient to induce private enterprise to undertake a general service. 
Water and gas companies created under general laws in this manner 
derived local franchises of great value, which were unguarded by 
the repeal and alteration provision. 

Again the principle of the Dartmouth College case became of 
importance and the courts of the land were crowded with suits which 
invoked its application. The principle on the whole was a sound one 
and the courts enforced it wherever a manifest wrong was attempted. 
It seemed unjust that today men should be offered an inducement to 
public service and tomorrow deprived of all fruits of thdr invest- 
ment. The principle was therefore reasserted in all its original vigor 
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and for years men and lawyers again regarded it with a sort of 
religious veneration. 

Then began a train of evils which aroused a general indignation. 
Not all men are honest. Corrupt men sought and obtained office, and 
other corrupt men inaugurated schemes which involved a private bene- 
fit at the general expense. Franchises of great value were purchased 
and courts were confronted by the inviolability of legislative contracts 
upon the one hand and the public welfare upon the other. When such 
cases came before the Supreme Court of the United States, it in- 
clined instinctively to afford relief and having such a propensity 
availed itself of the doctrine of the Charles River Bridge case to refine 
away the obnoxious parts of such grants or so modify them as to 
deprive them of their injurious consequences. Franchises were so 
strictly construed as to leave nothing in them. A right to charge 
not more than five cents was held to mean a right to charge so much 
less than five cents as the legislature required. Considerations were 
inquired into as well as die terms used, and where it did not appear 
that the grant made was offered for a consideration reserved, the 
franchise was held not to be contractual in character. Other refine- 
ments were invented, and in the course of time hardly a renmant of 
the principle of the Dartmouth College case could be discovered in 
the opinions of the judges. Lawyers cited it with diffidence and none 
ventured to rely up<ui it. All charters became alterable, if not in 
terms yet in effect. 

Now followed a succession of wrongs which none could contem- 
plate without shame. Availing themselves of the new doctrine with 
respect to l^slative contracts, local bodies began to confiscate prop- 
erty appropriated to the public service. Rates were imposed which 
left no profit to the owners and private management was interfered 
with. The public service became hateful to investors. Alterable 
grants were so changed as to leave nothing of value. The taxing 
power was employed where the reserved power of alteration was in- 
effectual. The Dartmouth College case after a century had become a 
historical incident, interesting as showing the development of law but 
influential no longer. Today the doctrine of the United Railways case 
is paramount and men have ceased to rely upon a principle which time 
had made venerable. Our ancestors thought it a very Rock of Gibral- 
tar, but it has crumbled before modem artillery and the itinerant stu- 
dent of law will gaze upon its ruins with that melancholy interest 
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which is apt to be inspired by some remnant of antiquity, obsolete 
now but once useful and admired. 

The sequel is interesting. Dimly perceiving that injustice cannot 
long result in good, public service commissions have been set up to 
correct local wrongs, and now we are trying out a new experiment 
The courts, repenting perhaps the consequences of their judgments, 
have invented a new doctrine which is still in, the making. Having 
disposed of the Dartmouth Collie case, they have availed themselves 
of another provision of the federal constitution to afford relief in 
all desperate cases. The reserved power to alter, amend or repeal 
now universal has been hemmed in by the limitation that no person 
shall be deprived of property without due process of law. A grant 
in terms alterable may not be so altered as to deprive the grantee 
of all substantial benefit intended to be conferred. 

And so the principle has swung to and fro like an unwieldy 
pendulum, now inclining this way, now that, now fruitless, now effica- 
cious, always, however, vacillating toward some righteous purpose and 
never departing far from justice. I append for the use of those who 

^A valid charter granted to the trustees of Dartmouth College is a con- 
tract within the meaning of that clause of the constitution of the United States 
which declares that no state shall make any law impairing the obligation of 
contracts. 

Dartmouth College vs. Woodward, 4 Wheat. 51& 

* Public grants must be strictly construed. The grant of power to erect a 
bridge and exact tolls does not prevent a subsequent grant of power to another 
corporation to erect a bridge over the same stream where the effect of the con- 
struction of the latter bridge is to impair the revenues of the first grantee. 

Charles River Bridge vs. Warren Bridge, 11 Pet. 420. 
'The rule for the construction of charters is that they shall be most 
strongly construed against the corporation. Every reasonable doubt is to be 
resolved adversely. Nothing is to be taken as conceded but what is given in 
unmistakable terms or by implication equally clear. The affirmative must be 
shown. Silence is negation and doubt is fatal to a claim. This doctrine is 
vital to the public welfare. It is axiomatic in the jurisprudence of this court 

Northern Co. vs. Hyde Park, 97 U. S. 659. 

Newton vs. County Commrs., 100 U. S. 54S. 

Pearsall vs. R. R. Co.. 161 U. S. 664. 

Freeport Water Co. vs. Freeport. 180 U. S. 587. 

Stanislau Co. vs. S. I. Co.. 192 U. S. 201. 

* Where a charter confers a right, privilege or immunity but no considera- 
tion is provided to be given to the state or the company is required to do noth- 
ing in return for such right, privilege or immunity. Uie grant is a nude pact 
and may be revdced. 

Christ Church vs. Philadelphia, 65 U. S. 300. 
Sah Co. vs. E. Saginaw. 80 U. S. 373. 
Tucker vs. Ferguson, 89 U. S. 527. 
R. R. Co. vs. Miller, 132 U. S. 75. 
Grand Lodge vs. N. O.. 166 U. S. 143. 
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wish to trace the course of those events which I have currently de- 
scribed, a table which contains the significant cases decided by the 
United States Supreme Court upon the subject. The table is neces- 
sarily incomplete. Other cases will have to be decided. There has 
arisen in the City of St. Louis a difficulty which will tax the ingenuity 
of the lawyers and the flexibility and usefulness of law. The McKin- 
ley System is engaged in interstate commerce. It sought and received 
from the City of St. Louis a franchise to operate over certain streets 
upon condition that it should not charge more than five cents for 
carrying a passenger from St. Louis to East St. Louis. Its franchise 
is alterable, amendable and repealable, since it so provides. After a 
time it was discovered that five cents was not a remunerative rate for 
the service rendered, and thereupon the corporation applied to the 
Interstate Commerce Commission for permission to charge ten cents. 
Its prayer was granted. St. Louis, however, insisted upon the obser- 
vance of the condition of its grant, and now threatens to revoke the 
franchise. The question presented is: Has the city such power? 
It is perhaps proper to add that no contract may be made even by a 

*An alterable, amendable or repealable charter cannot be regarded as a 
contract within the meaning of that clause of the federal constitution whidi 
prohibits a state to pass a law impairing the obligation of a contract 

Piqua Bank vs. Knoop, 57 U. S. 369. 

Sherman vs. Smith, 67 U. S. 587. 

Hamilton Gas Co. vs. Hamilton, 146 U. S. 258. 

Bienville Water Co. vs. Mobile. 186 U. S. 219. 

a. Where by such a charter the stock and real estate of a corporation 
are exempt from taxation, a subsequent law imposing a tax on sudi prop- 
erty is valid. 

Tomlinson vs. Jessup, 82 U. S. 454. 
Water Co. vs. Clark, 143 U. S. 1. 
Steams vs. Minnesota, 179 U. S. 240. 

b. Where by such a charter no special provision is made for the pay- 
ment of a debt, a subsequent law may require a sinking fund to be estab- 
lished and maintained. 

Sinking Fund Cases, 99 U. S. 700. 

c. Where by such a charter it is provided that a state may elect 
four directors of a corporation, a subsequent law giving the dty the right 
to elect seven is valid. 

Miller vs. New York, 82 U. S. 47a 

Spring Valley Water Co. vs. Schottler, HO U. S. 347. 

d. Where by such a charter conferred upon a railroad nothing is 
said with respect to telegraph lines, a subsequent law requiring the com- 
pany to maintain and operate such lines is valid. 

U. S. vs. R. R. Co., 160 U. S. 1. 

e. Where such a charter provides that a corporation shall pave part 
of a street between its rails, a subsequent law requiring it to pave outside 
its rails is valid. 

Sioux City Ry. Co. vs. Sioux City, 138 U. S. 9a 
Worcester vs. Ry. Co., 196 U. S. 539. 
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municipality which will impair die 2,uAanty of Congress widi re- 
spect to interstate commerce, and that that antfaority^ has been con- 
ferred by a valid law upon die Interstate Commerce Commission* 
The question is an interesting one. He will be a wise man who can 
predict the judgment of the court Upon the one hand stands a 
repealable charter granted upon a condition ^diich has been violated; 
upon the other stands the paramount power of Congress widi respect 
to interstate commerce. How can die two be reconciled? It is not 
incredible that a federal court will decide that a local franchise in- 
volving interstate commerce was intended to be exercised in sub- 
ordination to the authority of Congress, and that a corporation shall 
not be punished for compl3ring vrith such audiority or doing what 
such authority requires it to do. There is another clause in die con- 
stitution to which I have already referred — that no person shall be 
deprived of property without due process of law. To grant a fran- 
chise today which involves the investment of large sums of money 

f. Where by such a charter an exclusive right to sell gas within a 
city is granted, a subsequent law authorizing another company to sell gas 
within die city is valid 

Hamilton Gas. Co. vs. Hamilton, 146 U. S. 2S& 

g. Where under such a charter a railroad has been constructed, the 
legislature may require tihe corporation to abandon its established route and 
extend its tracks in a different direction into a union station. 

Worcester vs. Ry. Co., 109 Mass. 103. 
Shields vs. Ohio, 95 U. S. 319. 
h. Where such a law exempts shareholders from personal liability, a 
subsequent law imposing such liability with respect to future debts is valid 
Sherman vs. Smith, 67 U. S. 587. 
Looker vs. Maynard, 179 U. S. 51. 
i. However harshly a subsequent law may operate, it cannot be held 
to impair the obligation of a contract if the charter be alterable, amend- 
able or repealable in terms. The corporation by accepting tiie grant sub- 
ject to the legislative power must be held to have assented to such reserva- 
tion. 

Hamilton Gas Co. vs. Hamilton, 146 U. S. 256. 
Erie R. R Co. vs. Williams, 233 U. S. 685. 
j. Where such a charter is repealed, every right, privilege and fran- 
diise conferred by the charter is revdced 
Piqua vs. Knoop, 57 U. S. 369. 
Pa. College Cases, 80 U. S. 190. 
Tomlinson vs. Jessup, 82 U. S. 454. 
Maine Central R. R. Co. vs. Maine, 96 U. S. 499. 
Greenwood vs. Union Frei^t Co., 105 U. S. 13. 
*That the reserve power has a limit, no one can doubt All agree that 
it cannot be used to take away progperty already acquired under a (£art«r or 
deprive the corporation of tiie fruits actually reduced to possession or con- 
tracts lawfully made. 

Miller vs. N. Y., 82 U. S. 47a 
R. R. Co. vs. Paul, 173 U S. 404. 
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and to revoke it tomorrow without just cause is to confiscate the in- 
vestment, and it is altogether probable that this clause wiU afford 
protection against the injury proposed. If the court shall so decide, 
this extraordinary result will follow. After a century of experiment, 
long after the principle of the Dartmouth College case has become in 
fact obsolete, charters which that case cannot be invoked to protect 
because in terms they are alterable, amendable and repealable, will be 
protected tmder the due process of law clause of tibe constitution. 
The old principle tmder a new guise will be as influential in the 
development of law as, notwithstanding its constant neglect and pres- 
ent discredit, the old principle used to be. It was designed to prevent 
injustice. It was roughly used perhaps, but it is essentially sotmd. 

I. H. LlONBgRGER. 

'Where under a repealable charter a corporation is required to pay a 
q>ecial tax or render a special service as a consideration for an exemption 
from a general tax, a subsequent law cannot impose a property tax and also 
insist upon the special tax or service. 

Water Co. vs. Oaric, 143 U. S. 1. 

Steams vs. Minnesota, 179 U. S. 240. 
*The power of alteration, amendment or repeal is not witiiout limit. The 
alterations must be reasonable; they must be made in good faith and be con- 
sistent with tiie scope and object of the act of incorporation. Sheer oppres- 
sion and wrong cannot be inflicted under tiie guise of alteration and amend- 
ment. Beyond the sphere of the reserve power, the vested rights of property 
of the corporation are surrounded by the same sanctions and are as inviolable 
as in other cases. 

Shields vs. Ohio. 95 U. S. 319. 

Sinking Fund Cases, 99 U. S. 700. 

R. R. Co. vs. Smith, 173 U. S. 684. 
'The United Railways Co. case is entitled "St. Louis vs. United Railways 
Co.," and may be found in 263 Mo., p. 387^ and 210 U. S. 266. 
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NOTES. 

RIGHT OF THE DIRECTORS OF A CORPORATION 
TO FILE FOR IT A VOLUNTARY PETI- 
TION IN BANKRUPTCY 

In discussing the right of the directors of a company to file for it 
a voluntary petition in bankruptcy the first question that presents it- 
self is as to what authorization from the stockholders, or what cir- 
cumstances dispensing with the need of such authorization, must be 
present. 
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In respect to corporations, there being no special provisions in the 
bankruptcy act, reference must be made to the state statute controlling 
the authority of officers and directors of corporations to dispose of 
the property of the corporatioo for the benefit of its creditors. Under 
the New York statute, a board of directors alone has power to deter- 
mine whether a general assignment for the benefit of creditors shall 
be made, and where a petition of a corporation to be adjudged a vol- 
tmtary bankrupt does not show that corporate action has been taken 
authorizing the president of the corporation to execute and file the 
petition, the court has no jurisdiction to adjudge the corporation a 
voltmtary bankrupt (In re Jefferson Casket Co., 182 Fed. 689.) 

In the case of In re Foster, 210 Fed. (Pa.) 652, the court held that 
the directors of the Pennsylvania corporation had widiout q>ecial 
authority of the stockholders, a right to file a petition to have the cor- 
poration adjudged a bankrupt, and that this right was governed by 
the state law. The court said : "It must be conceded that if the di- 
rectors of the corporation have power to make a general assignment 
for the benefit of creditors without authority from the stockholders, 
they have equal power to file a petition in bankruptcy.'" 

In In re Guanacevi Tunnel Co, (1912) 201 Fed. 316, it is said that 
a voluntary petition for adjudication as a bankrupt is die same thing 
in effect as a general assignment for benefit of creditors or an appli- 
cation for a receiver. And in In re Kenwood Ice Company, 189 Fed. 
(Minn.) 525, the court held that the power of the directors to put 
the corporation into bankruptcy was governed by the state laws of 
Minnesota. So also die case of Bell v. Blessing, infra, holds that an 
authorization to a corporation to file its voluntary petition in bank- 
ruptcy, given by its board of directors, a member of which practically 
owned all the stock, is sufficient, notwitiistanding Civ. Code Cal. Sec. 
361a, prohibiting any assignment of the business, franchise, and prop- 
erty of a corporation, unless with the consent of the stockholders 
thereof hMiag at least two-thirds of the stock. 

I£ die corporation is unaUe to meet its current obligations, in the 
absence of any restriction by statute, or by charter, or by-laws, the 
power of the board to make a general assignment is presumed. 

Thus in die case of Hutchinson vs. Green, 91 Mo. 367, there was 
an assignment for the benefit of creditors by the directors, and the 
court held that it ¥^as the duty of the directors to care for its creditors 
when It became embarrassed and unable to meet its obligations in the 
usual course of business, that it is competent for die directors to 
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make an assignment for the benefit of creditors, and this they may 
do, not only without the consent, but even against the expresed will 
of die stockholders; that where there is no restriction within the stat- 
ute, articles of association, or by-laws, as to the disposition of the 
property of a corporation by the directors, the latter and they alone 
are the proper parties to make the assignment. 

In the case of Banta vs, Hubbell, 167 Mo. App. 38, the court said : 
''When a corporation becomes insolvent in the sense in which we shall 
define that term, it is the duty of the directors to make an assignment 
for the benefit of creditors." "When a corporation possesses assets 
substantially in excess of its liabilities to creditors, is not embarrassed 
by demands of creditors, and is a going concern, apparently endowed 
with sufficient resources and vitality to continue its business indefi- 
nitely and successfully, it is not insolvent, so far as creditors are 
concerned, though its capital stock be impaired." "So long as there 
is a reasonable prospect of success and the corporation is able to re- 
spond to the lawful demands of creditors, it should not be pronounced 
insolvent." "When it becomes merely *a nominal, inert body' it may 
generally be considered an insolvent corporation. In other words, 
when a corporation's assets are insufficient for the pa3rment of its 
debts, and it has ceased business, or has taken, or is in the act of tak- 
ing, a step which will practically incapacitate it for conducting the 
corporate enterprise with reasonable prospect of success, or its em- 
barrassments are such that early suspension and failure must neces- 
sarily ensue, then such corporation must be pronotmced insolvent." 

It would seem to be the effect of the decisions that insolvency, such 
as is described in the last case examined, is a prerequisite to any 
rightful filing of a voltmtary petition for the company by the direc- 
tors. It will be noted, however, that it is impossible to define the 
meaning of insolvency, used in this connection, with any degree of 
clearness, and it would seem that even in cases where the assets of 
the company are considerably greater than its liabilities, but where 
there is no further prospect of doing business — or where there are 
in addition liquidated debts, of smaller amount than the quick assets, 
large unliquidated claims against the company, and its affairs are in 
unsettled condition — ^that the policy of the law would favor the right 
of the directors to use the bankruptcy courts as a means of winding 
up the affairs, or liquidating the assets of, the concern. We shall 
presently note some cases involving such situations. 

When the question of the power of the directors is settled there re- 
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mains a further question as to whether the corporation most, by the 
terms of the bankruptcy act, be insolvent, before its voluntary peti- 
tion may be filed. Under Chapter 3, Section 3 of the Banlaruptcy 
Act, defining acts of bankruptcy, there are five sub-sections. Under 
sections two, three, and the second part of four, insolvency is a 
necessary element to the act of bankruptcy. Under one, and first 
part of four, and under five, insolvency is not necessary. The fifth 
sub-section requires the petitioner to state his inabiilty to pay his 
debts, and his willingness to be adjudged a bankrupt on that grotmd. 
By the first part of sub-section four, "a general assignment for the 
benefit of his creditors" is made an act of bankruptcy, and by sub- 
section one, his act, where he has concealed, transferred, etc., any 
part of his property with intent to hinder or defraud his creditors. 

In West vs. Lea, 174 U. S. 590, 43 L. Ed. 1098, the court held 
that the separate sections of the act were to be considered separately, 
and that under some of them as explained above, insolvency is not 
prerequisite to filing a petition either voluntarily or involuntarily. 
To the same effect is Bray vs. Cobb, 91 Fed. 102, and In re ChappeU, 
113 Fed. 545: A solvent individual may thus file a voluntary peti- 
tion. Similarly it would appear that probably a corporation may be- 
come a voluntary bankrupt under the act without proving insolvency. 
In the case of Bell v. Blessing, 225 Fed. 750, it was held that a cor- 
poration, not a municipal railroad, insurance, or banking corporation, 
has, under Bankr. Act. July 1, 1898, c. 541, Sec. 4a, 30 Stat. 547 
(Comp. St. 1913, Sec. 9588), the same privilege of becoming a volun- 
tary bankrupt as an individual, and its petition therefor need only 
show that it owed debts which it is tmable to pay in full, and that it 
is willing to surrender its property for the benefit of its creditors; 
and a resolution of the board of directors, authorizing the filing of a 
voluntary petition, need not authorize, in conformity with section 3, 
subd. 5 (Comp. St. 1913, Sec. 9587), an admission in writing on the 
part of the corporation of its inability to pay its debts and its will- 
ingness to be adjudged a bankrupt on that grotmd, and a resolution 
authorizing its cashier, treasurer, and bookkeeper to prosecute in the 
name of the corporation a petition in bankruptcy to final discharge, 
is sufficient to authorize the corporation to proceed as a voluntary 
bankrupt to obtain its discharge. 

It may be here noted that a creditor has not in any case a right to 
oppose the filing of a voluntary petition, {In re Ives, 113 Fed. 913- 
14, In re Jehu, 94 Fed. 638), so that cases like In re Duplex Radiator 
Co., 142 Fed. 906, where the insolvency of the corporation is ques- 
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tioned by a creditor, and the question thus raised declared imma- 
terial, cannot be relied on as conclusive. 

Effect of Proceedings Pending in a State Court. 
We now come to a question on which there are clear decisions 
but which cannot be called settled because of the amount of litiga- 
tion still appearing in respect to it. The question is as to the effect 
on the jurisdiction of the Federal Bankruptcy Court of proceedings 
in a state court, commenced prior to the proceedings in bankruptcy, 
and covering the very property which is proposed to be dealt with in 
bankruptcy. Where the Federal courts have exclusive jurisdiction in 
such cases they must necessarily get it from the Bankruptcy Act. So 
much of section 67- f of the Bankruptcy Act as is revelant to the ques- 
tion here involved is as follows : 

"That all levies, judgments, attachments or other liens, ob- 
tained through legsil proceedings against a person who is insol- 
vent, at any time within four months prior to the filing of a peti- 
tion in bankruptcy against him, shall be deemed null and void in 
case he is adjudged a bankrupt, and the property affected by the 
levy, judgment, attachment or other lien, shall be deemed wholly 
discharged and released from the same." 

It will be noted that this section nullifies all liens obtained with- 
in the four months' period, but leaves intact those obtained previous 
to it. There are two leading cases dealing with liens obtained prior 
to the four months' period — Metcalf v. Barker, and Pickens v, Roy, 
both decided by the Supreme Court of the United States. The litiga- 
tion in the first case lasted over twelve years, and its history is as 
follows : 

In 1889 Susan C. Dent (later Mrs. Roy) filed a suit in equity to 
set aside as fraudulent, a certain deed to trustees made by one Pick- 
ens in January of that year. In an amended bill Pickens' creditors 
joined with Susan C. Dent and it was alleged that Susan C. Dent was 
a judgment creditor, (the judgment making a lien) in the sum of 
$10,000.00. Ten years subsequent to the filing of this bill to set 
aside, that is on the 27th day of October, 1899, Fickens filed his peti- 
tion in bankruptcy in the U. S. District Court for the District of West 
Virginia, and in due time, was adjudged a bankrupt, the suit in the 
Circuit Court being still undisposed of. In February, 1900, the State 
Court rendered its decree appointing a receiver and commissioner, 
who was proceeding to execute the decree, when Pickens filed a bill 
in the Federal Court asking for an injimction, and that the property 
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be turned over to the Trustee in Bankruptcy, lliis injunction was 
granted by the District Judge, but shortly thereafter dissolved, and 
Pickens' bill dismissed. From this order Pickens appealed, carried 
his case to the Circuit Court of Appeals, to the Supreme Court, where 
a decision was rendered against his aiq>eal in the case of Pickens v. 
Roy, 187 U. S. 177 47 L. Ed. 128. (1902.) 

The second case, Metcalf Bros. & Co, vs. Barker, 47 Law Ed. 122, 
was similarly an action brought by Judgment Creditors to enforce 
judgment lien, which action was begun more than four months be- 
fore filing of the petition in bankruptcy, but on which judgment en- 
forcing the lien was not rendered till after the four months' period. 
The court held the lien good under 67-f, in spite of the time of the 
rendering of the judgment. Stated as briefly as possible the facts in 
that case were as follows : 

On October 2nd, 1896, Lesser Bros, (partners) made cer- 
tain fraudulent transfers to favored creditors, and got receivers 
appointed. October 22nd, 18%, Metcalf Bros. & Co. procured 
judgments against the Lesser Bros, for large amounts, on which 
executions were issued and returned unsatisfied. Then on Decem- 
ber 17, 1896, Metcalf Bros, brought a number of judgment credi- 
tor's actions to set aside the fraudulent conveyances. While 
these actions were still undisposed of, on May 12, 1899, Lesser 
Bros, filed a volimtary petition in bankruptcy, and were ad- 
judged bankrupts that day, and on Jtme 9th, one Barker was 
appointed trustee in bankruptcy. On February 6, 1900, the State 
Court of Appeals handed down their decision in favor of Met- 
calf Bros. & Co. for the amotmt of their several judgments. On 
March 8th, the trustee in bankruptcy got an order from the Dis- 
trict Court requiring Metcalf Bros. & Co. to show cause why 
a writ of injunction should not issue enjoining them from tak- 
ing any further proceedings under any judgment in their credi- 
tors' action, and temporarily enjoining them. 
On hearing the injunction was continued, and Metcalf Brothers 
filed a petition to revise proceedings. Chief Justice Fuller said: 

"The general rule is that the filing of a judgment creditors' 
bill and service of process creates a lien in equity on the judg- 
ment debtor's equitable assets." "Doubtless the lien created by 
a judgment creditors' bill is contingent in the sense that it might 
possibly be defeated by the event of the suit, but in itself, and 
so long as it exists, it is a charge, a specific lien, on the assets, not 
subject to being divested save by payment of the judgment 
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sought to be collected." "As Mr. Justice Swaync remarked, in 
MiUer vs. Sherry, the commencement of the suit amounts to an 
equitable levy (2 Wall. 249, 17 L. Ed. 830), or in the language 
of Mr. Justice Matthews, in Freedman's Sou, & T, Co, v, Earle : 
"It is the execution first begun to be executed, unless otherwise 

regulated by statute, which is entitled to priority The 

filing of the bill, in cases of equitable execution, is the beginning 
of executing it." "In our opinion the conclusion to be drawn 
from this language is that it is the lien created by a levy, or a 
judgment, or an attachment, or otherwise, that is invalidated, 
and that where the lien is obtaiiied more than four months prior 
to the filing of the petition, it is not only not to be deemed to be 
null and void on adjudication, but its validity is recognized. 
When it is obtained within four months the property is dis- 
charged therefrom, but not otherwise. A judgment or decree in 
enforcement of an otherwise valid pre-existing lien is not the 
judgment denounced by the statute, which is plainly confined to 
judgments creating liens. If this were not so the date of the 
acquisition of a lien by attachment or creditors' bill would be 
entirely immaterial." "By Sec. 720 of the Revised Statutes, U. 
S. Comp. Stat 1901, p. 581, 'the writ of injunction shall not be 
granted by any court of the United States to stay proceedings in 
any court of a state, except in cases where such injunction may 
be authorized by any law relating to proceedings in bankruptcy." 
"We are of opinion that the jurisdiction of the District Court to 
make the injtmction order in question cannot be maintained." 

The Federal Court can, of course, stay the proceedings where 
they are b^^ in the State Court within the four months' period, 
even where the suit is for the enforcement of a valid lien, and it was 
held in New River Coal Co. vs. Ruffner Bros., 105 Fed. 881, that a 
District Court has exclusive power to determine whether a suit in a 
State Court should be stayed or not. So that under the bankruptcy 
act which makes the appointment of a receiver because of insolvency 
an act of bankruptcy, a State Court cannot, by the appointment of a 
receiver on such ground, obtain priority of jurisdiction to administer 
the property of the debtor to the exclusion of a court of bankruptcy. 

In general, an adjudication of bankruptcy vests the bankruptcy 
court with exclusive jurisdiction to administer the property of the 
bankrupt as against any State Court which may have obtained posses- 
sion of such property through proceedings instituted within four 
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months prior to the adjudication, and it is immaterial that the pro- 
ceedings of the State Court were for the enforcement of valid Hens 
not aflfected by the bankruptcy act. {In re Knight, 125 Fed. 35.) 

We come now to that class of cases where proceedings in the 
State Court are not to enforce a lien of any kind, and we will find 
that in such cases the jurisdiction in the Federal Courts, once in- 
voked, is exclusive. The case of Bank of Andrews vs. Gudger, 212 
Fed. 49 (1914) is of this order, and the facts in that case are as fol- 
lows: 

By a stunmons dated April 21, 1913, and complaint April 30, 
1913, in the Superior Court of North Carolina, four minority stock- 
holders of the Cherokee Tanning Extract Company brought action 
against the corporation and certain individuals, alleging fraudulent 
mismanagement by the majority stockholders and directors. The 
caption of the complaint included as plaintiffs "and all others, the 
stockliolders and creditors of the Cherokee Co., who will come in 
and make themselves parties and contribute to the cost of the suit"' 
Insolvency was not alleged. The relief asked for was the appoint- 
ment of a receiver, to take charge of the property and bring suits 
against certain individuals for their acts. On May 5, 1913, a judge 
of the Superior Court appointed a receiver, the order requiring the 
defendant to show cause at a future day why a receiver should not 
be appointed. 

On the 25th of September, 1913, the stockholders of the corpora- 
tion by resolution admitted its inability to pay its debts caused by 
the differences between its stockholders and on September 30, 1913, 
three creditors filed an involtmtary petition against the corporation. 
On October 28th, the District Judge adjudged the corporation bank- 
rupt, the president of the corporation admitting the all^;ation of the 
petition, and consented to the adjudication. 

A motion to discharge the State Court's receiver was heard by 
the Superior Court in the November term and refused. 

The temporary receiver, and one Fain, who had been appointed 
permanent receiver by the State Court, styling themselves "creditors," 
appeared in the bankruptcy proceedings by answer filed November 
7th, 1913, setting up the proceedings in the State Court, the appoint- 
ment of receivers, and possession of the property as such, and moved 
to set aside the adjudication in bankruptcy. The motion was denied 
and on November 10th, 1913, the District Judge made an order ap- 
pointing a receiver, ordering him to take charge of the property, and 
restraining the State Court from disposing of the property in Aeir 
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hands. The receivers appointed by the State Court refused to turn 
over the property. After hearing the return, containing all proceed- 
ings in State Court, the District Judge ordered Fain, the permanent 
receiver, to turn over the corporate property to the Federal receiver. 
On hearing of a petition for revision of proceedings of the Dis- 
trict Court, Woods, Circuit Judge, stated the case as follows : 

"The case then comes to this : Does the pendency of a suit 
in a State Court instituted against a corporation by stockholders 
for the protection of their rights, and the possession of the cor- 
porate property by a receiver appointed in such suit, deprive 
creditors of the corporation of the superior right conferred on 
them by the Federal statute to have the corporate assets brought 
into the Federal Court for administration under an adjudication 
in bankruptcy when they have duly asserted the right and had 
the corporation declared bankrupt as soon as it was known to 
be insolvent and had committed an act of bankruptcy? It seems 
clear that to this question there can be only a negative answer. 
An affirmative answer would mean that the stockholders of a 
corporation or the members of a partnership could at their will 
deprive creditors of the right conferred upon them by the Fed- 
eral statute to have the property of an insolvent debtor admin- 
istered by the bankruptcy court. 

"Such a case is entirely apart from those cases in which a 
creditor has gone into the State Court and established or ac- 
quired by his suit a legal or equitable lien on the property in the 
hands of the court four months before the filing of the petition 
in bankruptcy. In such cases the courts have held that the credi- 
tor is entitled to enforce his lien in the first court that acquired 
jurisdiction. The distinction is also evident between this case 
and those cases where the State Court held the property by its 
receiver and there was no question of the subsequent coming into 
existence of facts giving rise to the right to invoke the exclusive 
jurisdiction of the Federal Court." 

The same court reached the same conclusion in a case decided 
by it in November, 1916 — ^the case of Graham Mfg, Co. vs, Davy, 38 
American Bankruptcy Reports 118, and the Court of Appeals for the 
Fifth Circuit reached the same conclusion upon the principles in- 
volved though upon a different state of facts, in the case of Rogers 
vs. Leveri Co,, 38 American Bankruptcy Reports 240, 1916. To the 
same effect js Comtnercial Trust & Savings Bank vs. Busch Grace 
Co., 228 Fed. 300. C. E. K., Jr. 
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COMPENSATION OF PROMOTERS 

DiGESi?— Now. 
(Van Zandt v. St Louis Wholesale Grocer Co,, 190 5". W, 1050, Mo. 

App.) 

X attempted to interest a Grocers' Association in the formation 
of a corporative wholesale grocer company, in which the retail grocers 
were to be the stockholders. He stated that his compensation for 
organizing this corporation wotild be a specific amount on each sub- 
scription of five shares obtained by him, and a certain per cent, of the 
gross sales of the Company during the first five years of its incorponn 
tion. The proposal was rejected by the Association and X interested 
certain persons in the proposed corporation. A "paper association'' 
was organized and "paper officers" were selected. The Company was 
incorporated. 

A controversy arose between the promoter, the "paper officers" 
and the corporation, relative to the compensation X was to recdve. 
X claimed that he was to receive in addition to a stated compensation 
per subscription, one-half of one per centum of the gross sales of the 
Company during the first five years. The "paper <^cers" and the 
corporation claimed that this compensation of one-half of one per 
centtim of the gross sales was not considered in the promoter's pro- 
posal to them, and that it was agreed between the parties he was to 
receive a stated amount per subscription. 

Suit was instituted and the jury found in favor of the plaintiff 
and against the corporation. The cause was appealed and the Appel- 
late Court held that the evidence did not disclose an agreement as 
contended by X, and, ftuther, that a corporation is only liable for the 
services of a promoter rendered to it when those services are adopted by 
the corporation after its formation ; that services rendered by a pro- 
moter in obtaining subscriptions to stock in a corporation are of a 
different nature, and are governed by a different rule than the services 
of an attorney in drawing up the articles of association and the serv- 
ices of an attorney in connection with the same; that the adoption by 
the corporation of the acts of the promoter nvust be signified by some 
action other than the mere act of becoming a corporate body; that the 
mere act of becoming a corporate body is not an act showing an adop- 
tion of these services so as to bind the corporation and make it liable to 
compensate the promoters for obtaining the subscription to its stock. 
That the promoters of a corporation do not have the power to pledge 
the corporation to a payment for services in procuring subscriptions 
to the capital stock of the Company, when they do not constitute a 
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majority of the subscribers; that the stockholders who pay a fair price 
for their stock without knowledge as to an agreement to compensate 
a promoter, or incumber the corporate assets by an agreement to com- 
pensate a promoter, take their stock free from such an encumbrance ; 
that to allow compensation to a promoter by reason of the acts of other 
promoters would allow the encumbrance on the corporate assets to such 
an extent that it might "kill" the organization at its start. 

This case limits the rule laid down in Taussig v. Railroad Com- 
pany, 166 Mo. 28, 186 Mo. 269, where the court apparently said that, 
when the promoter rendered services tmder such circumstances as to 
imply that the parties expected or ought to have expected that com- 
pensation should be paid, the promoter or officer is entiled to receive 
compensation. 

The Taussig case as limited by the Van Zandt case above, allows 
recovery by a promoter for the sale of visible tangible property which 
the corporation accepts and uses, and for services other than obtain- 
ing stock subscriptions when such property or services are adopted by 
acts of the corporation other than merely becoming a corporate en- 
tity. This is a proper limitation on the Taussig case, and allows the 
corporation to accept the benefits of contracts made in its behalf by 
only assuming such burdens as necessarily follow the contract, and not 
independent burdens which do not appear on the face of the contract. 

Some courts have allowed compensation for services similar to 
those rendered in the Van 2^ndt case, on the theory that the corpora- 
tion by accepting the benefits of a contract, must asstmie the burdens, 
and that one of the burdens is the compensation of the promoters. 
The fallacy of this reasoning is that the corporation by accepting the 
stock subscriptions, makes a contract with the subscriber to the stock, 
and the promoter does not appear in this contract, so that his com- 
pensation is not a burden incident to the contract. 

The Van Zandt case does not deny recovery to the promoter, where 
he appears as a contracting party. This should be the true test in all 
cases relative to promoter's compensation, viz.: his appearance as 
a contracting party. Thus a corporation will be informed of the claims 
of the promoter when accepting the benefits of contracts made for it 
by promoters. 

The Van Zandt case while not discussing the cum onere doctrine 
as described in 7 R. C. L., page 75, nevertfieless indicates that the 
citation of the Taussig case there made is ill advised. 

St Louis. BoAZ B. Watkins. 
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DISREGARDING THE CORPORATE ENTITY 

The general doctrine is well established, and obtains both in law 
and equity that a corporation is an entity distinct and apart from the 
individuals who compose it, and is not affected by the personal rightSi 
liabilities, and transactions of its stockholders/ so that ordinarily, the 
acts of the corporation are the acts of the legal entity, and not the acts 
of the individual members composing it, while the acts of the members 
cannot be considered as those of the corporation. This rule prevails 
merely because the courts recognize the legal fiction that a corporation 
is a body distinct from the persons who compose it — ^a fiction or policy 
which the law has adopted the better to deal with corporations, but 
when this fiction is urged for a purpose not within its reason, the 
courts will ignore the distinct corporate entity, and recognize the acts 
of the members as acts of the corporation, or those of the corpora* 
tion as the acts of the members.' 

Perhaps the leading case on this subject is State v. Standard Oil 
Co,,^ where quo warranto proceedings were brought against the Stand- 
ard Oil Co. to deprive it of its right to be a corporation, on the grounds 
that it had abused its franchises by becoming a party to an illegal trust 
agreement. The agreement complained of had been entered into be- 
tween its stockholders and the stockholders of other companies, and 
the proceeding was defended on the ground that the agreement was 
made by the individual stockholders of the corporation in their indi- 
vidual capacity, and was not the agreement of the corporation. The 
arguments for the defense were based upon the assumption that the 
corporation was a l^^al entity, distinct from its stockholders, and that 
it could only be bound by such acts of its corporate agents as fell 
within the apparent scope of their authority. The court, however, said, 
in holding that the agreement of the stockholders was the agreement 
of the corporation : "Now, so long as a proper use is made of the fic- 
tion that a corporation is an entity apart from its shareholders, it is 
harmless, and, because convenient should not be called into question; 
but where it is urged to an end subversive of its policy, or such is the 
issue, the fiction must be ignored, and the question determined, whether 
the act in question, though done by shareholders, that is to say, by the 

^Morawetz on Private Corporations, par. 227. 
« Sute vs. Standard Oil Co., 49 O. St. 137. 
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persons united in one body, was done simply as individuals, and with 
respect to their individual interests as shareholders, or was done osten- 
siUy as such, but, as a matter of fact, to control the corporation, and 
affect the transaction of its business, in the same manner as if the 
act had been clothed with all the formalities of a corporate act" 

''The doctrine of corporate entity is not so sacred that a court of 
equity, looking through forms to the substance of things, may not in a 
proper case ignore it to preserve the rights of innocent parties or to 
circumvent fraud."* 

This fiction, as the court said in Bank v, Trebein Co,? "is lim- 
ited to the uses and purposes for which it was adopted — convenience 
in the transaction of business, and in suing or being sued in its cor- 
porate name, and the continuance of its rights and liabilities, unaffected 
by changes in its corporate members. But the fiction cannot be abused. 
A corporation cannot be formed for the purpose of accomplishing a 
fraud or other illegal act under the disguise of the fiction ; and when 
this is made to appear the fiction will be disregarded by the courts, 
and the acts of the real parties dealt with as though no such corpora- 
tion had been formed, on the ground that fraud vitiates everything into 
which it enters, including the most solemn acts of men. The good 
faith of the parties to such a transaction must be determined by its 
l^al effect on the rights of others. If its legal effect works a fraud 
on their rights, the finding of a court that the parties acted in good 
faith is simply an erroneous conclusion of law from the facts." 

Thus in a i ecent case,* a pulp company caused the incorporation 
of another company. The Great Western Oil Co., and transferred to it 
its gas and oil wells and lands. The president and treasurer of the 
pulp company owned all the stock of the second corporation, except a 
few shares, put in the name of a third party for the purpose of having 
a resident director in Indiana. The Great Western Co. was treated as 
an agent of the pulp company for the development of its business, 
especially for the supplying of cheap motor power. The pulp com- 
pany, having become bankrupt, the receiver demanded the delivery 
to him of the property held by the second corporation as a part of 
the assets of the pulp company. The demand was resisted, but the 
court held that The Great Western Company had no shadow of claim 



*/ii re Ricgcr, Kapner & Altmark, 157 Fed. 609. 

•59 O. St 316; 52 N. E. 834. 

•/n re Muncic Pulp Co., 139 Fed. 546. 
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to the property in controversy, and to permit it, or its president or share- 
holders, to dispose of such property would be a fraud on the creditors 
of the pulp company — ^"the new oil company was the old company 
under another name." 

Thus where the same body of stockholders controlled two cor- 
porations, and the business of the corporations was so conducted as 
to make one the mere instnmientality of the other, the corporate entity 
was disregarded, and the corporations held identical, so as to render 
the property of the one liable for the debts of the other.' However, 
the mere fact that the stockholders of one corporation are the stock- 
holders of another, and that the two corporations have mutual deal- 
ings will not of itself justify a disregard of the separate corporate 
entities of the two companies.* Similarly, attempts to evade the anti- 
trust statutes have been frustrated by the disregarding of the corporate 
entity, and the recognition by the court of the acts and contracts of 
the shareholders as those of the corporation.* For the same reason 
"holding companies" have been declared illegal, the veil of corporate 
entity stripped from them, and the transaction considered in its true 
light — 2i combination of several corporations in restrain of trade.^* 
The courts have uniformily held that a "dtunmy" corporation, formed 
in order to defraud creditors, or for other illegal purposes, has the 
same identity as the defrauding company. ^^ In an early Michigan 
case,^^ the corporation was restrained from canying on a particular 



^ Donovan vs. Purtell, 216 III. 629 ; In re Munde Pulp Co., supra. 

^ In re Watertown Paper Co., 169 Fed. 252; sec also Lange vs. Buiice, 
69 Ark. 85, holding that "a corporation is an artificial being, separate and 
distinct from its agents, officers, and stockholders. Its dealings with another 
corporation, although it may be composed in part of persons who own the 
majority stock in each company, and may be managed by the same officers, 
if they be in good faith and free from fraud, stand upon the same basis and 
affect it and the other corporation in the same manner and to the same extent, 
that they would if each had been composed of different stockholders and con- 
trolled by different officers." 

® State vs. Creamery Package Co., 110 Minn. 415; Unckles vs. Colgate, 
148 N. Y. 529; State vs. Standard Oil Co., 490 O. St. 137; Cook on Cor- 
porations (6th Ed.) par. 663, 664. 

!• Northern Securities Co. vs. U. S., 193 U. S. 197. 

"Brundred vs. Rice, 49 O. St. 640; U. S. vs. Milwaukee Transit Co., 
142 Fed 247, per Sanborn, J., "If any general rule can be laid down, in the 
present state of authority, it is that a corporation will be looked upon as a 
legal entity as a general rule, and until sufficient reason to the contrary ap- 
pears; but when the notion of legal entity is used to defeat public convenience, 
justify wrong, protect fraud, or defend crime, the law will regard the cor- 
poration as an association of persons." 

12 Bcal vs. Chase, 31 Mich. 490. 
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business in violation of a contract entered into bv one who subsequent- 
ly became its principal stockholder and president, by the terms of 
which contract, such stockholder in selling his printing business to 
plaintiff, had agreed not to engage in the business in the state. So 
where a vendor, in selling his business, made a valid contract not to 
continue in business, but subsequently formed a corporation with other 
persons, who knew of the sale, the court restrained the corporation 
from violating the contract." 

A recent Missouri case^* shows a very rigid application of the 
rule as to when the corporate entity shall be disregarded. The defend- 
ants were the directors and sole stockholders of an ice company. This 
corporation borrowed $25,000.00 from plaintiff, and defendants in- 
dorsed a note given by the company to the plaintiff as collateral se- 
curity. A warehouse receipt covering 8500 tons of ice belonging to 
the ice company, was also given as collateral security. Later the 
plaintiff released the warehouse receipt to the ice company. The de- 
fendants claimed that they were released pro tanto, assuming that they 
were liable as sureties and had not consented to the surrender. As 
regards this the court says: "Now, in equity and good conscience, 
should the plaintiff, who loaned this $25,000.00 to the defendant's 
creature, the Ice Company, be required to lose it through the tech- 
nical rules of suretyship, when, as previously shown, the defendants 
were the real beneficiaries thereof? Clearly the answer should be in 
the negative, for there is no equity in such a proposition. And this 
answer should not be changed, even though it be considered that the 
plaintiff surrendered the warehouse receipt for the 8500 tons of ice to 
the Ice Company, for the reason that the defendants as owners of that 
company, have received the entire proceeds of that ice. The de- 
fendants have been the recipients of every dollar borrowed and the pro- 
ceeds of this 8500 tons of ice, and have not lost a cent of it, while the 
plaintiff has received nothing except its interest." This appears to be 
contrary to the general line of authority, for the corporation was duly 
organized for a legitimate purpose, and no misuse of the corporate 
entity, or element of fraud enters into the case. The equities of the 
case do not seem to be such as to justify such a conclusion, for the 
defendants might not have been able to obtain indemnity from the cor- 
poration; it is by no means clear that the corporate entity should be 



M Booth & Co. vs. Seibold. 74 N. Y. Supp. 776. 
M Mercantile Trust Co. vs. Donk, 178 S. W. 113. 
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disregarded in this case so as to deprive the defendants of the de- 
fense ordinarily available to sureties.^ 

In Barrie v. United Railways Co.,^* the rule as to the disregarding 
of the corporate entity when it would otherwise result in a fraud on 
creditors was laid down, the court citing with approval In Re Muncie 
Pulp Co,, supra. The case arose from an action against a corporation 
(United Railways Co.) owning a street railway system which had 
leased all its property to another corporation (Transit Co.) for the 
purpose of operating the system and where the directors and officers 
of both corporations were the same and equally interested in both 
corporations, and where the lessee on incurring financial embarrass- 
ment, transferred all its property to the lessor for the purpose of avoid- 
ing the liabilities of the lessee. The lessor was held liable in a cred- 
itor's bill for the debt against the lessee. "Equity does not sanction 
the creation of dummy corporations so as to exonerate the main cor- 
poration from liabilities of the one it causes to be organized."^^ 

Clearly, therefore, the authorities justify the statement of Judge 
Noyes in In Re Wateriown Paper Co, :" "Unless, therefore, it can be 
shown that some exception to the general rule of separate existence and 
liability applies in this case, it must follow that the claim of the Pulp 
Co. should have been allowed. The only exceptions to that rule pos- 
sibly applicable here are: (1) The legal fiction of distinct corporate 
existence will be disregarded, when necessary to circimivent fraud 
(2) It may also be disregarded in a case where a corporation is so 
organized and controlled, and its affairs are so conducted, as to make 
it merely an instrumentality or adjunct of another corporation." 

M. C. J. 

^It should be stated that in deciding the case the court did not rely en- 
tirely upon this theory, but held the defendants liable as indorsers. 
w 138 Mo. App. 558. 

1' Barrie vs. United Railways, supra, I. c, 689. 
w 167 Fed. 252, /. c„ 256. 
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LIABILITY OF A CHARITABLE INSTITUTION FOR 

THE NEGUGENCE OF ITS OFFICERS 

AND EMPLOYEES 

The subject of the liability of a charitable institution for the 
negligence of its officials and employees has given rise to different 
lines of authority. While the facts have varied as a matter of course 
with each particular case, the principle to be applied has uniformly 
been the same. Thus we find the reports crowded with cases in which 
a patient was suing for injuries sustained by reason of the negligence 
of some official or employee of the hospital against which recovery 
was sought to be had. On the other hand there are cases in which 
the injured party bore no relation to the charitable institution on which 
liability was attempted to be affixed. Further, there are cases wherein 
the charitable institution was exercising a part of the state's sover- 
eignty, and other cases in which the alleged negligent wrong occurred 
in a place other than the premises of the defendant (e. g., in the public 
streets). And so on reviewing these decisions there is fotmd an irre- 
concilable conflict of authorities. 

Without dissent the cases hold that if the defendant institution 
has been negligent in employing or supervising the work of the em- 
ployee whose negligence is complained of, the plea of charitable im- 
munity will not prevail. The weight of authority further is, that if 
the plaintiff was partaking of defendant's charity at the time of the 
alleged negligent act, there can be no recovery.^ The cases above 
cited also lay down the rule that a patient in a charitable hospital is 
a beneficiary of its charity, notwithstanding the fact that he may pay 
the hospital for its services. 

The reasoning employed by the courts in disposing of the ques- 
tion involved has been variously placed on the diversion of trust funds 
theory, governmental agency, and public policy. A striking illustration 
of the conclusions reached by this line of reasoning is afforded in the 
Missouri case of Whittaker v. Hospital,' and the Rhode Island deci- 
sion of Glavin v. Hospital.* The Missouri case was a suit brought 
by an employee of St. Luke's Hospital for injuries suffered by reason 
of certain defective machinery, which defendant allowed to get out 

1 Taylor vs. Hospital, 85 O. St., 95; Powers vs. Mass. Homeopathic 
Hospital. 109 Fed. 294. 
M37 Mo. App., 116. 
•12 R. I. 411. 
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of rq)air. In sustaining the plea of charitable immunity, the court 
said : "The question is whether, on the facts in hand, the public inter- 
est will best be subserved by applying the doctrine of respondeat 
superior to the charity, or the doctrine of inmitmity; and we decided 
this cause for respondent because, in our opinion, it will be more use- 
ful on the whole not to allow charitable ftmds to be diverted to pay 
damages in such a case." It will be observed that in this case plaintiff 
bore no relation to defendant that could place her in the position of a 
ben^ciary of its charity. This case, perhaps, goes the limit in apply- 
ing the principle of charitable immunity. 

In the Rhode Island case, a patient paying eight dollars per week 
for defendant's services, was suing for injtuies sustained by reason of 
the imskillful surgical treatment of an interne. The court held that 
the defendant was liable. In the course of the decision, the court 
said : "The public is doubtless interested in the maintenance of a great 
public charity, such as the Rhode Island Hospital ; but it also has an 
interest in obliging every person and every corporation which imder- 
takes the performance of a duty to perform it carefully, and to that 
extent, therefore, it has an interest against exempting any such per- 
son and any such corporation from liability for its n^ligence. The 
court cannot undertake to say that the former interest is so supreme 
that the latter must be sacrificed to it. Whether it shall be or not, 
is not a question for the court, but for the legislature." In this case, 
plaintiff, being a patient in the defendant hospital, he was, in theory 
of law, a beneficiary of its charity. Beyond question this case ap- 
proached the limit of charitable liability. So we find the paradoxical 
situation of the Missouri court in a case in which the injured party 
was not a ben^ciary of defendant's charity, holding, that for rea- 
sons of public policy, the charity should be exempted from liability, 
and the Rhode Island court, in a case in which the plaintiff was a 
beneficiary of the charity, holding, that on the same grotmds, the de- 
fendant should be liable. 

The court in Whittaker v. Hospital, supra, refused to accept the 
distinction made in some of the decisions between the liability of insti- 
tutions which are public instrumentalities and private charities, since 
in either case their funds, whether donated by the government or by 
individuals, were intended to be dispensed for the general good in 
designated ways. 
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In Mortaugh v. St. Louis,* the court said: "The general result 
of the adjudications seems to be that where the officer or servant of 
a municipal corporation is in the exercise of a power conferred upon 
the corporation for its private benefit, and injury ensues from his 
n^ligence or misfeasance, the corporation is liable, as in the case of 
private corporations or parties; but when the acts or omissions com- 
plained of were done or omitted in the exercise of a corporate fran- 
chise conferred upon the corporation for the public good, and not for 
private corporate advantage, then the corporation is not liable for 
the consequences of such acts or omissions on the part of its officers 
and servants." It is evident from this passage that the court con- 
sidered the exemption of a public charity from liability for the negli- 
gence of its officers and employees as resting on the fact that its cor- 
porate franchise and the funds which kept it alive were conferred 
on the corporation by the sovereignty for the public welfare and ought 
not to be diverted to pay claims for damages. So the rule in Mis- 
souri may be stated to be, that charitable institutions, whether of the 
nature of a public instrumentality or privately endowed, are not sub- 
ject to the rule of respondeat superior.^ 

In the Massachusetts case of Farrigan v. Peuear,® the plaintiff 
sued the defendants as trustees of an unincorporated charity, for in- 
juries sustained while in the employ of said trustees. In laying down 
the rule of charitable immunity the court said: "The reason for the 
rule is, that acting for the ben^t of the public solely in representing 
a public interest, whether by a municipality or by a public officer, does 
not involve such a private pecimiary interest as lies at the foundation 
of the doctrine of respondeat superior. Defendant's duty to the plain- 
tiff did not extend beyond the requirement of using reasonable care 
to select competent servants, and the demands of substantial justice 
are met if, as charitable trustees, they are not charged with negligence 
of those so employed." 

The same rule is laid down in the Pennsylvania case of Fire In- 



«44Mo. 479. 

*The court in Whittaker vs. Hospital, supra, was careful to state that 
some instances of negligence might arise, such as in the public streets; which 
was the case in Kellogg vs. Church Foundation, infra, which would call for 
the application of the rule of charitable liability. 

•193 Mass., 147. 
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surance Patrol v. Boyd.^ Numerous other cases set forth the same 
principle.* 

The opposite view of this question has been adopted in some 
jurisdictions. The New York Court of Appeals, in the case of Hor* 
dem V. Salvation Army,* laid down the rule that while a beneficiary 
of a charitable trust may not hold the corporation, administering the 
trust, liable for the neglect of its servants, this immunity does not 
affect the rights of those who are not such beneficiaries. The same 
rule was applied in Kellogg v. Church Charity Foundation.^* In that 
case def endant*s driver n^ligently operated an ambulance and ran over 
the plaintiff in the public streets. While it would seem that the fact 
that that act occurred in the public streets should have been the con- 
trolling factor in determining the case, negligence having been shown, 
the court apparently ignored it, and discussed the theory of diversion 
of trust funds, the doctrine of respondeat superior and public policy. 
The defendant was held liable on the ground, that not being a bene- 
ficiary of defendant's charity, plaintiff had the same rights against it 
that he would have had against any one else for similar injuries. 

The same doctrine has crept into the later decisions of the Michi- 
gan court, as set forth in Bruce v. Central Methodist Church." In 
that case the plaintiff, while engaged in decorating the defendant 
church, was injured by the breaking of a defective scaffolding fur- 
nished by the agents of the church. The church was held liable. The 
case is weakened as authority by the difference of opinion among the 
Judges regarding the ground of liability, and not easy to reconcile 
with prior decisions of the same court. 



T 120 Pa. St. 624. 

* Adams vs. University Hospital, 122 Mo. App., 675; Hearns vs. Water- 
bury Hospital, 66 Conn., 9&; McDonald vs. Mass. General Hospital, 120 Mass., 
432; Downs vs. Harper, 101 Mich., 555; Pepke vs. Grace, 130 Mich., 493; Perry 
vs. House of Refuge, 63 Md., 20; Feoffee's of Herriot's Hospital vs. Ross, 
R. A., 200; Railroad vs. Artist, 60 Federal, 365; Parks vs. University, 2 
L. R. A., (N. S.), 556; Fordyce vs. Library Assn.. 79 Ark. 550; Alston vs. 
12 Clark and Finneley, 507; Williams vs. Louisville Industrial School, 23 L. 
Waldon Academy. 102 S. W.. (Tenn.), lOZ 

» 199 N. Y.. 233. 

W128 N. Y. (App. Div.), 214. 

" 147 Mich., 230. 
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RIGHT OF THE TRIAL COURT TO INSTRUCT AND 
ALLOW RECOVERY ON EVIDENCE INADMIS- 
SIBLE UNDER THE PLEADINGS BUT RE- 
CEIVED WITHOUT OBJECTION 

On the question of the right of a trial court to instruct and allow re- 
covery on evidence inadmissible under the pleadings, but received 
without objection, there is a diversity of opinion in different jurisdic- 
tions,^ while in Missouri the decisions are discordant.* It is well settled, 
however, that where such evidence is admitted and the adverse party 
asks instructions upon it himself, he is precluded from later complain- 
ing,* since he has adopted the error as his own. Nor can an instruction 
be given which contradicts the allegations of a party's pleadings even 
though evidence in support of it may have been admitted without objec- 
tion.* This would permit a party to recover upon a different cause of 
action than that alleged, and amounts to a failure of proof. 

There are decisions in Missouri which deny the right of a trial 
court to instruct on any issues other than those made by the pleadings. 
Such language as : "a party can only recover on the case he makes in 
his pleadings"' or "No rule is better settled than that which holds a 
plaintiff to a recovery upon the specific acts of negligence averred 
and upon no other,"* clearly negative the right. There are a number 
of other cases, however, which hold that where evidence inadmissible 
under the pleadings is received without objection, which evidence con- 
stitutes a variance and not a failure of proof, such variance is waived 
by failure to make timely objection, and the trial court may instruct 
and allow recovery upon it unless the party takes the steps provided 
by statute.^ 

1 Thompson on Trials (2nd Edition), Sections 2309, 2312. 

'See Litton vs. Railroad, 111 Mo. App. 140, 145. 

» McDonald & Co. vs. Cash & Hinds, 45 Mo. App. 81. 

Hilz vs. Railway, 101 Mo. 36. 

Strother vs. Dc Witt, 98 Mo. App. 293. 

* Bruce vs. Sims, 34 Mo. 246. 

Capitol Bank vs. Armstrong, et al, 62 Mo. 59. 

Iron Mountain Bank vs. Murdock, 62 Mo. 70. 

« Glass ei al. vs. Gelvin, 80 Mo. 297, 302. 

•Wilder vs. Railroads, 164 Mo. App. 114, 121. 

^ Brown vs. Railroad, 31 Mo. App. 661. 

Hensler vs. Stix, 113 Mo. App. 162. 

Ingwersen vs. Railroad, 116 Mo. App. 139. 

Carson vs. Quinn, 127 Mo. App. 525. 

Sent vs. Railroad, 112 Mo. App. 74. 

Chouquette vs. Railroad, 152 Mo. 257. 

And cases cited infra. 
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The rule stated is predicated upon the proposition that such evi- 
dence does not constitute a failure of proof,* and some of the decisions 
can be reconciled by the failure of the court to properly distinguish 
between a variance and a failure of proof. An examination of two 
conflicting cases will illustrate this point. 

In Price v, RaUroacP the plaintiff allied that he was injured in 
alighting from the train due to defendant's failure to stop a reason- 
able time to permit him to leave the cars. Evidence was admitted 
without objection that the station was not lighted, and the defendant 
cross-examined the plaintiff and other witnesses upon this point. An 
instruction was given for the plaintiff upon this evidence and the case 
on appeal was reversed for this error. The majority opinion declared 
this constituted a failure of proof and to allow recovery thereon would 
permit the plaintiff to recover on a different cause of action than that 
allied, and furthermore, they held, the instructions can never enlarge 
the issues made by the pleadings despite the fact that such evidence is 
received without objection. In a strong dissenting opinion Nortoni, J., 
held this a mere variance, and if the defendant failed to file the affi- 
davit of surprise provided by statute^* he must be deemed to have 
waived the variance. 

In accord with this dissenting opinion is Litton v. Railroad. ^^ 
Here the plaintiff alleged his cattle were killed due to defendant's 
n^ligence in failing to maintain a fence as provided by statute. On 
the trial plaintiff proved without objection that the animals got upon 
the track through a gate negligently left open ; this evidence was con- 
ceded to be inadmissible under the pleadings. The court over the 
defendant's objection instructed on this evidence and on appeal the 
trial court was sustained. The minority opinion in Price v. Railroad 
and the foregoing appear to be correct in principle and more in keep- 
ing with the spirit of the code. A failure of proof is said to exist 
"Where the allegation of the cause of action or defense to which the 
proof is directed is unproved, not in some particular or particulars 
only, but in its entire scope and meaning/'^^ In Price v. Railroad the 
plaintiff complained that his right as a passenger was violated by certain 
negligent acts of the defendant and the evidence disclosed that such 
right was violated not only by the specified negligent act, but also by 

« Sec Section 2021 R. S. 1909. 
•72 Mo. 414. 

w Section 1846. R. 5. 1909. 
" Section 2021, R. S. 1909. 
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another negligent act. Certainly the latter evidence does not fail to 
support the allegation of the petition ''in its entire scope and meaning" 
since the gravamen of the ccmnplaint is negligence to the plaintiff as a 
passenger. It is only a variance and so holds Litton v. Railroad and 
other analogous cases.^' 

The statutes provide that "No variance between the allegation in 
the pleading and the proof shall be deemed material, unless it has ac- 
tually misled the adverse party, to his prejudice, in maintaining his 
action or defense upon the merits ; when it shall be alleged that a party 
has been misled, that fact shall be proved to the satisfaction of the 
court, by affidavit showing in what respect he has been misled, and 
thereupon the court may order the pleadings to be amended upon 
such terms as shall be just."^^ If the evidence constitutes not a failure 
of proof but a variance between the allegata and probata and the 
adverse party fails to object to the admission of such evidence, that in 
itself is strong proof that he has not been misled to his prejudice and 
if he fails to file the affi4avit as provided in the section quoted, then 
the variance must be deemed immaterial and the court has the power 
either before or after judgment to amend the pleading to conform to 
the evidence.^* If the adverse party has failed to file the affidavit as pro- 
vided and thereby deprived the other party of his right to have the 
pleading amended,^' surely he should not have the case reversed by rea- 
son of a variance which ought to be deemed immaterial. In such a 
case it can not be said a part/s substantial rights are disregarded and 
such error, if there be any, is no ground for reversal. ^' Further- 
more, for the fault of a party in failing to make timely objection to 
the introduction of evidence and in filing his affidavit to enable the 
court to determine whether the variance has been material, there 
should be no reversal since ''It shall be the duty of the courts to so 
construe the provisions of law relating to pleadings as to place the 
party not in fault as nearly as possible in the same condition he would 



"111 Mo. App. 140. 

"Von Tucbra vs. Gas Light Co., 209 Mo. 648. 

Mellor vs. Railroad. 105 Mo. 455, 470. 

"Section 1846, R, S. 1909. 

"Sections 1848, 1851, R. S. 1909. 

"Mellor vs. Railroad. 105 Mo. 455, 471. 

" Section 1850, R. S. 1909, "The court shall, in every stage of the action, 
disregard any error or defect in the pleadings or proceedings which shall not 
affect the substantial rights of the adverse party; and no judgment shall be 
reversed or affected by reason of such error or defect." 
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be in if no mistake had been made/'^* The fault of the party in not 
pursuing the steps enumerated above has prevented the other party 
from amending his pleading and if anyone should suffer, it should bf 
the party in fault. 

Price V. Railroad has never been directly overruled and in some 
subsequent cases has been followed.^* The cases last cited state that 
the plaintiff can recover only upon the specific act of n^ligence averred, 
a proposition entirely too broad. Price v. Railroad may be considered 
discredited by Litton v. Railroad and the cases following it.** 

Most of the foregoing discussion has been devoted to evidence 
inadmissible under the petition, but received without objection. The 
same principles apply to defenses inadmissible under the answer. Thus 
in Hill V, Meyer Bros, Drug CoV^ the defendant put in a general denial 
and without objection was allowed to introduce evidence of contri- 
butory negligence. The refusal of the trial court to instruct for the 
defendant on rhis point was held error. The defect in the defendant's 
pleading was held to have been waived. In Gibson Bros. v. Jenkins** 
Smith, J., declared the waiver of the question pf pleading was limited 
to cases where the unobjected to testimony tends to establish an un- 
pleaded defense which is not new matter. This language was used in a 
rehearing of the case and, as in the first hearing of the case, it had been 
decided that sufficient and timely objection had been made to the evi- 
dence in question, it must be r^;arded as dictum. It is inconsistent 
with language used by the same judge in Carter v. ShotwelP* and 



" Section 1865, R, S. 1909. 

"Wilder vs. Street Railway Co., 164 Mo. App. 114. Plaintiff alleged 
negligence and on trial evidence made a case under the humanitarian doc- 
trine and jury were instructed thereon. Reversed for error. 

Orcutt vs. Century Bldg. Co., 201 Mo. 424, 443. 

Hatpilton vs. Railway Co., 114 Mo. App. 504. These and other cases 
persist in laying down unqualifiedly the rule that the plaintiff can recover only 
upon the specific act of negligence averred. These cases cannot be reconciled 
with tfie other cases cited. 

"Later decisions 61 the Supreme Court are in direct conflict with Price 
vs. Railroad. See Fisher & Co. vs. Realty Co., 159 Mo. 562, and State ex rel 
United Rys. Co. vs. Reynolds, 257 Mo. 19 wherein Litton vs. Railroad is ap- 
proved, /. c, 28. 

« 140 Mo. 433. 

»97 Mo. App. 27, 38. 

^ 42 Mo. App. 663. Defendant pleaded general denial but evidence tended 
to show fraud. Court refused to instruct on the fraud issue. Case reversed 
on another point but the court held the defendant was entitled to the instruc- 
tion as the plaintiff had waived the defect by failure to object. See to the 
same effect Stewart vs. Goodrich, 9 Mo. App. 125. 
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Madison v. Railroad}^ There is more reason to allow the defendant 
this privilege than the plaintiff since, if the former loses his opportunity 
to use a defense to the action, final judgment for the plaintiff will be 
conclusive against him even though he may have a good defense to the 
action, whereas the plaintiff may generally bring a new action and 
remedy his petition. M. R. S. 



*«60 Mo. App. 599. 
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THE STATUS OF LABOR UNIONS UNDER THE 
SHERMAN LAW 

In Dowd vs. United Mine Workers et al,^ the Circuit Court of 
Appeals for the Eighth Circuit holds, on demurrer, that a labor tmion 
is liable to be sued in its own name under the Sherman Anti-Trust 
Law of 1890.' Although it is well settled that labor organizations are 
subject to the act,* this is the first decision holding that such unin- 
corporated associations may be sued by name. The importance of 
the ruling lies in the fact that it more readily subjects union funds to 
execution for the torts of union members. 

The legal status of trade unions has always been the subject of 
controversy. In England, from the time of Francis Place and the 
Combination Laws of 1825 to the. TaflF Vale case * and the Osborne 
judgment,^ judicial decisions on the status of trade tmions have been 
followed by political agitation and legislation. It is therefore of some 
interest to find the Circuit Court of Appeals handing down a decision 
very similar to the historic Taff Vale case, which, with Quinn vs. 
Leathern,* resulted in the election of fifty-four labor members to Par- 
liament in 1905 and the subsequent passage of the Trades Dispute 
Act of 1906.'' The two decisions serve to illustrate, incidentally, some 
marked differences between the status of unions in England and in 
this country. 

Both in reason and on authority the ruling in the principal case 
appears doubtful. In interpreting the Sherman Law the court (Car- 
land, J.), follows the Taff Vale case, holding that, although a unicm 
is neither a natural or artificial person, "there is a clear and necessary 
implication that the association may be sued in its own name ; other- 
wise the provision that the association should be liable could not be 
enforced." Coming after a rigorous execution under a judgment for 
some $250,000 against the savings accounts of the Danbury Hatters,' 



1235 Fed. 1. 

«Comp. Stat. 1913, 8830. 

' Worldngmen's Amalgamated Council of New Orleans vs. U. S., 54 
Fed. 994; AM. in 57 Fed. 85; In re Debs, 64 Fed. 724; Affd. in 158 U. S. 564; 
Loewe vs. Lawlor, 208 U. S. 274; Lawlor vs. Locwc, 235 U. S. 522; Water- 
house vs. Comer, 55 Fed 149; U. S. vs. Eliot. 64 Fed. 27. 

* (1901) A. C. 426. 

5 Amalgamated Society vs. Osborne 0910) A. C. 87. 

« (1901) A. C. 87. 

^6 Edw. VII. c 47. 

•Lawlor vs. Locwc, supra. 
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the latter ground seems somewhat unsound. It is also clear that the 
Taff Vale case is not in point. That case involved a narrow question 
of statutory construction under the Trade Union Acts of 1871 • and 
1876.^® This legislation gave unions the exclusive right to a registered 
name, allowed them the right to hold property, and regulated their 
finances. It was accordingly held in the Taff Vale decision that "the 
r^stered name is nothing more than collective name for all the 
members." ^^ A similar decision is found in Ohio under similar state 
statutes." But the Sherman Act in no way registers or confers upon 
trade unions such "characteristics of incorporation." ^' There is no 
room for the prinicple '*Qui sentit commodum sentire debet et onus," 
upon which the Taff Vale case was decided.^* Unionists would hardly 
call the Sherman Act a "commodum." We may therefore conclude 
that the grounds for the present decision are rather slender. 

Although it is undoubtedly true that the importance of the de- 
cision in the Taff Vale case was magnified,^* nevertheless it is clear 
that the question of parties defendant in suits against trade unions 
touches the interests of litigants very closely. To the capitalists it 
is a question of indemnity; to the labor union, one of protection of 
funds. That the present case has considerable effect is clear from a 
brief consideration of the rules of joinder of parties in the case of 
so-called voluntary unincorporated associations. 

The rule that tort feasors are themselves primarily liable is gen- 
erally of no advantage in trade union cases on account of the financial 
irresponsibility of the members. Similarly, where trade union prop- 
erty is held in trust, the rule that trust property is primarily liable for 
obligations incurred by the trustees within the scope of their author- 
ity,^* has little application to tort actions. It is therefore a question 
of reaching the funds of the union such as strike funds or benefit 
funds. The invariable rule that at common law an unincorporated 
association, being neither a natural or artificial person, could not be 



•34 and 35 Vict. c. 31. 
^39 and 40 Vict. c. 22. 
^^Lord Macnagliten, p. 439. 

" Hilcnbrand vs. Trades Council. 14 Ohio N. P. 628. 
^Webb, in History of Trade Unionism, Introduction XXI. 
MFarwcll, J., at p. 430. 

"Sec F. H. Cooke in Common's Trade Unionism and Labor Problems, 
144. 
"Bushong vs. Taylor, 82 Mo. 660; Kerrison vs. Stewart, 93 U. S. 155, 160. 
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sued as such, either in law" or in equity,^* leaves three methods of 
reaching associations funds. (1) By joining all the members in an 
action at law; or, where the property is held in trust,^^ by creditors' 
bill joining all the cestuis qui trustent. (2) By using representative 
members in a civil action under the codes, whether the action be legal 
or equitable in nature. (3) By suing the association by name under 
special statute, or "statutory implication." 

The first of these methods is almost universally abandoned, because 
of the nimierousness of the parties, the difficulty of getting their 
names, and the probability of abatement by death. 

The second method is of frequent application in injunction cases.*^ 
But the cases where unions and associations have been sued for dam- 
ages, by joining representative members defendant are apparently 
rare. An excellent example of this procedure under the codes is the 
Nevada case of Branson vs. I. W. IF'.," where it was held that a judg- 
ment for damages could be had against a trade union sued by repre- 
sentative members, and that an affidavit of attachment, good against 
the members sued, was also good against the union as such. Why this 
method of suit has not been more frequently adopted under the equity 
rule of the codes is difficult to understand. It is perhaps more expen- 
sive because of the necessity of joining a representative number of 
members. And the infrequency of its use may be due in part to the 
uncertainty of the equity rule on the matter. The general rule in 
equity has always been that all persons whose interest would be affected 
by the decree must be before the court.'* And it lies within the dis- 
cretion of the court to allow exception to the rule on account of 
numerousness of the parties. Lord Eldon's dictum in Adair vs. New 
River Co. (1805)" is frequently cited on this point. In an action 
against representative members of a joint stock company he held that 
a plea of non-joinder was bad, declaring that suit against represen- 
tatives is allowable where it is "actually impracticable to bring in all 

i^St. Paul Typothctac vs. St. Paul Book Binders* Union. 94 Minn. 351. 

"Pickett vs. Walsh, 192 Mass. 572; American Steel & Wire Co. vs. Die 
Makers' Union, 90 Fed. 598. 

1^ A voluntan* association as such cannot hold realty. Douthitt vs. Stim- 
son, 73 Mo. 199, Bacon, Benefit Societies, p. 51. 

*• Franklin Union No. 4 vs. People, 220 111. 355; Flannery vs. People, 225 
111. 62; Iron Molders vs. Allis Chalmers, 166 Fed. 45 (C C. A.). 

"95 Pac. 354. 

^ Pom. Eq. Rem. Sec. 891 ; Perry on Trusts, Sec. 891 ; Willats vs. Busby, 
5 Beav. 193. 

»11 Ves. Jr.. 424, 444. 
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parties or where it is attended with inconvenience almost amounting 
to that." But he adds, "It must depend upon the circtmistances in each 
case." Meux vs. Maltby^ is the leading case on this point, and purports 
to collect all the early authorities. A close examination of these shows, 
however, that very few are directly in point, '^ and perhaps explains 
some of the tmcertainty in the law. In spite of this uncertainty, the 
use of this procedure will probably become more frequent under the 
codes. Suit by representative parties plaintiff is, of course, of much 
greater frequency, being of everyday occurrence in foreclosure cases. 

The third method of reaching the assets of an unincorporated 
association is entirely statutory. The type of statute that allows such 
associations to be sued in their own name was recently adopted in 
Missouri.** Another type is the New York statute,*^ allowing unions 
to be sued by designated officers. Organized labor looks upon these 
statutes with great disfavor. An interesting case where the validity 
of such statutes was in issue is found in Michigan,'* in which it 
was decided tliat the statute was not class legislation, nor an attempt 
to create a new entity, but a mere matter of remedy. This statutory 
method is practically the same as the procedure allowed by implica- 
tion in the decision under discussion, and it is probable that organized 
labor will look upon the decision in the principal case with the same 
disfavor as in the case of the statutes. 

It is, therefore, clear that the facilitation of reaching the funds 
of trade tmions tmder this decision is of more than technical signi- 
ficance. Of course, we need expect no such reaction as followed the 
Taff Vale case in England. The present ruling is restricted to actions 
under the Sherman Law, and in addition, the peculiar financial man- 
agement of American tmions makes the decision of less importance 
than the British ruling:** There are few unions in this country except 

"2 Swanst 284 (1818). 

*5The cases are either against trustees charged with the duty of defend- 
ing sudi suits, or else they turn upon the ordinary principles of agent's lia- 
bility. City of London vs. Richmond, 2 Vera. 421, (1701) ; Quintine vs. Yard, 
1 Eq. (Ta. Abr. 74, 1702, (necessary party non-resident) ; Veraon vs. Blackerby, 
2Atk. 144, 1740. citing the Case of the Bubble, (1702) ; Horsley vs. Bell. Amb. 
774, (agency case) ; Cullen vs. Duke of Queensbcrry, 1 Bro. Ch. 101, (1781) ; 
Cousins vs. Smith, 13 Ves. 544. 

»Law8 of Mo. 1915, p. 225, amending Sec. 1760 R. S. 

» Code Civ. Proc. Sec. 1919, See Curran vs. Galen, 152 N. Y. 33. 

«U. S. Heater Co. vs. Iron Molders' Union. 129 Mich. 354. 

••Kennedy: Beneficiary Features of American Trade Unions, XXVI 
Johns Hopkins' Studies, p. 18; Sakolski: Trade Union Finance, XXIV Johns 
Hopkins* Studies, p. 72. 
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the Railroad Brotherhoods, the Typographical, and the Tobacco Work- 
ers, which have extensive centralized benefit funds, whereas the bene- 
fit system is universal in England, in spite of the national insurance acts. 
The decision will possibly serve to stimtilate legislation such as 
that attempted in the equivocal Clayton Act** Or it may furnish 
an argument for the exponents of incorporation for trade unions. As 
to incorporation, it is doubtful whether it will ever commend itself 
to unions, on accotmt of the inflexibility of membership rules.*^ And 
with regard to legislation exempting labor organizations from the 
penalties of the law, probably a more direct method of benefiting trade 
unions wotild be to change certain rules of the substantive law. 

. R. W. C. 



^^38 Stat. 7.31, Sec. 6, Compare, Harvey & Bradford, Fed. Tr. Comm. 
Manual, p. 169, and Judson on Interstate Commerce, 184, for interpretation 
of the act. 

^^ See Commons, Trade Unionism and Labor Problems, p. 140. 
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RECENT INTERPRETATIONS OF THE COMMODI- 
TIES CLAUSE OF THE HEPBURN ACT 

Digest — Note. 
(United States v, Reading Co., 226 Fed. 229.) 

In the recent case of United States v, Reading Co., 226 Fed. 229, 
the question presented to the court was whether a holding company 
which held all the stock of a railroad company and of a mining com- 
pany was such a combination as would violate the "Commodities 
Clause" of the Hepburn Act, 34 Stat, at L. 585, Chap. 3591, Comp. Stat. 
1913, par. 8563. 

The court held, that such an agreement was lawful, provided that 
the railroad company does not use the power thus obtained to obliter- 
ate the distinction between the two organizations, and to commingle 
the affairs of both and thus cause the corporation to be one for all 
purposes, and it must not destroy the entity of the mining or producing 
company and thus make the two virttially one. 

The court found the facts to be that the railroad company had 
dealt with the mining company at arm's leng^; their operating 
officers and departments had been entirely distinct. 

In the case of United States v. Delaware, Lackazvana and West- 
em Railroad Company, 238 U. S. 516 * the court laid down the rule 
that was followed in the decision of United States v, Reading, supra. 
In that case it was contended, on behalf of the government, that it 
would be illegal for a railroad to own any stock in a producing com- 
pany, but this contention was overruled and the court adopted the rule 
that a railroad may organize and own the stock of a producing com- 
pany provided it separate the two companies as soon as the organiza- 
tion is completed. 

In United States v. Reading C, supra, the fact that there was 
fraud or collusion in the organization of the holding company was con- 
sidered. There was no attempt to commingle the affairs of the pro- 
ducing company with the railroad company under the guise of a lawftil 
combination. 



♦Sec also note in St. Louis Law Review, Vol. I, p. 59, discussing the devel- 
opment of the Commodities Clause of the Hepburn Act dirough the Delaware, 
Lackawana and Western case. 
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ABSTRACTS OF RECENT DECISIONS. 

Bailment— Injury to Hired Team— Liabiuty — One hiring a team by the day, 
which is to remain in charge of the owner's driver is not liable for injury to 
one of the animals by falling into a hole in the pavement due to Uie driver's 
negligence. Foy-Proctor Co. v. Marshall, 169 Ky. 377. 

Bankruptcy— Superseding State Law— Involuntary Proceedings Againsi 
Farmers — The provisions of the Federal Bankruptcy Act, allowing voluntary 
proceedings to be instituted in case of the insolvency of farmers and denjring 
the right to bring involuntary proceedings against such persons, do not annul 
state statutes providing for such involuntary proceedings. Pitcher v. Standish, 
98 Atlantic 93, L. R. A., 1917 A. 105. 

Banks and Banking — Deposits— Appucation Toward Debt Due Bank— A 
bank is ordinarily entitled to apply the balance of an account due the depositor 
to the satisfaction of a debt due from him to the bank. Laighton v, Brooklme 
Trust Co., 114 N. E. (Mass.) 671. 

Bills and Notes — Bona Fide Holder— Action Against Drawer or Indorses 
OF Incompleted Bill of Exchange — ^A bona fide holder for value of an instru- 
ment purporting to be a bill of exchange, which does not on its face show to 
whom it is payable, may maintain an action thereon against the persons who 
executed or indorsed such instrument in its incomplete form. Hnbbard v. 
First State Bank of Bourbon, 114 N. E. (Ind.) 642. 

Bills and Notes— Indorsement with Rubber Stamp— Bearer Paper— Acting 
under orders from ^e President a clerk of the N. Co. made out a note payable 
to the N. Co., using the same rubber stamp in making the name of the payee, 
maker and indorser. The note thus made out was given by the clerk to the 
president of the company for signature, he writing " By A President" on the 
face of the note at bottom, but leaving tfie indorsement merely in rubber stamp. 
In this shape the note was delivered to a broker for sale, with the understand- 
ing that title was not to pass until payment was made to the N. Co., at which time 
the president would add his signature to the rubber stamp indorsement. The 
broker showed the note to one S., who refused to return it, and sold it to an 
innocent purchaser for value, who, at maturity, brought suit. Held, that the 
rubber stamp indorsement was good by adoption, and the conditions not binding 
on a holder in due course. (The contention of the defendant was that the note 
was bearer paper and hence a mere nullity until indorsed.) Am. U. Tr, Co. v. 
N. B. Range Co., 190 S. W. (Mo. App.) 1045. On signatures other than written 
sJRnatures see H. v. T., 109 Mo. App. 563, /. c. 566, not called to the attention of 
the court in the principal case. 

Carriers — Passenger — Negligence— N. was a passenger on defendant's car, 
which went no farther than the car bam. While transferring from this car to 
another on the same line N. was struck and injured by defendant's car. Held, 
since N. was not on the railway premises, or at a station for the purposes of 
transferring passengers, but on a public highway where she could have chosen 
her own route, she was not, as a matter of law, a passenger, and though the 
carrier was guilty of negligence it would not be held to the high degree of care 
required of a carrier toward its passengers. Niles v. Boston Elevated R. Co., 
114 N. E. (Mass.) 730. 
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Carkier— Transfer Company— Breach of Contract as to Routing— Where a 
transfer company agreed to ship goods of plaintiff over a certain route, and 
took from plaintiff a shipping order limiting its liability, and in breach of the 
contract shipped the goods over a different route, held, that the transfer com- 
pany is liable for the full value of goods less the amount recovered by the 
plaintiff from the railroad company. O. K. Transfer and Storage Co. v. Neill, 
159 Pac. 272, L. R. A. 1917 A. 58. 

Constitutional Law— Injunction— Equal Protection of the Laws— A state 
statute, forbidding the issuance of injunctions in case of threatened violation of 
labor contracts, is unconstitutional as being a denial of the equal protection 
of the laws to laborers. Bogni v, Perotti, 224 Mass. 152; 112 N. E. 853; L. R. A. 
1916 F. 831. 

Constitutional Law— Statutes — Severable Provision— The general rule which 
operates to exclude the parts of a statute which are unconstitutional so that 
the remainder will be constitutional may be applied to exclude parts of a statute 
which are not within the legislative intent. Jael v. Burnett, 115 N. E. (111.) 5. 

Corporations — Embezzlement — ^Payment of Excessive Salary — ^Where direc- 
tors of a corporation wrongfully convert its moneys to their own use, they are 
guilty of embezzlement and can not relieve themselves by calling such moneys 
"salaries." But the receiving of an exorbitant salary in good faith would not 
subject an officer to such criminal liability. People v. Lay, 160 N. W. (Mich.) 
J67. A minority stockholder in such a case can secure an injunction re- 
straining the payment of sudi excessive salaries. IVight v. Heublein, 238 Fed. 
321. 

Criminal Law — Requested Instruction — Admission — In a prosecution for 
rape, defendant's requested instruction that if he had not been proved guilty 
l>eyond all reasonable doubt of the crime charged, he might be found guilty of 
an assault, was a concession that there was evidence justifying a verdict of 
simple assault. People v. Moore, 114 N. E. (111.) 906. 

Domiole — A person does not acquire a new residence by merely going to another 
place with the intention of making it his domicile, but he must also have the 
intention of making it his home. Evidence held not to show intention to es- 
tablish a residence in New York, though it did show intention to establish a legal 
domcile there, where a woman who had lived in a town thirty years hired a 
hotel room in New York by the year, registering from New York, changed the 
description of her residence in her will and changed the label on her trunk. 
Kerby v. Charlestown, 99 Atl. (N. HL) 834. 

Druclfss Practitioners — Examination Requirement— A statute reauirinjT 
drugless practictioners to complete a prescribed course and pass an examination 
before being licensed to practice, but making an exception in favor of those 
who treat the sick by prayer, does not deny the equal protection of the laws to 
one who does not employ prayer in his treatment of disease, but does use faith, 
hope, and the processes of mental suggestion and mental adaptation. Crane v. 
Johnson, 37 Sup. Ct Rep. 176. 

E^rINENT Domain — Fixture — Trespass — Where a railroad company made a 
wilful and violent trespass upon land, previous to condemnation proceedings, 
and placed permanent improvements thereon, it was held that such improve- 
ments were not to be regarded as fixtures. T, and S. F. R. Co. v, Richtcr, 
20 N. M. 278, 148 Pac. 478, L. R. A. 1916 F. 969. 
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Evidence— OBjEcnoN to Admissibility— An objection to evidence, on the i^rotind 
that it is immaterial or irrelevant presents no question for review. Mtchigam 
CUy V. Werner, 114 N. E. (Ind.) 636. 

Insurance— Age of BENEnoASY- Where a health and accident policy, providing 
that should there be only one person, over eighteen and under sixty years of 
age, named as beneficiary, the policy should insure such person, was renewed 
after the beneficiary reached the age of sixty; held, that the provision as to the 
ago of the beneficiary was waived. Cook v. National Fidelity & Casualty Co,, 
160 N. W. (Neb.) 957. 

Interstate Commerce— Shipment of Liquor— That provision of the Webb-Kcn- 
yon Act, March 1, 1913, prohibiting the interstate shipment of liquor intended to 
be used, received or sold in violation of any law of the state into which it is 
transported, is within the powers of Congress under the commerce clause of the 
Constitution. James Clark Distilling Co. v. Western Maryland R, Co,, 37 S. Ct 
Rep., 180. 

Master and Servant— Discharge— Amount of Recovery— An employee work- 
ing on a salary and commission basis, and wrongfully discharged, may recover 
damages based upon the commissions he probably would have earned for the 
unexpired portion of the contract term. Barry v. New York Holding and Con- 
struction Co,, 114 N. E. (Mass.) 953. 

Master and Servant— Injury to Fellow-Servant— Master's Liabiuty- Where 
a brakeman took charge of a freight engine, in the absence of the engineer, 
without the master's knowledge and in direct violation of the known rules of the 
company, and in using said engine in switching cars in the master's yard, injured 
a fellow-servant, the master was held not liable. (The decision is placed square- 
ly on the ground that the master has been guilty of no negligence.) Fredericks 
V. C. and N. W, R, Co,, 96 Neb. 27, 146 N. W. 1011. L. R. A. 1916 F. 869. 

Mortgages — Construction— Nature of Instrument— Before a deed can be held 
to be in the nature of a mortgage, there must be an existing debt or obligation, 
which the grantee in the conveyance can enforce by foreclosure proceedings. 
Friend V. Beach, 114 N. E. (111.) 911. 

MuNiaPAL Corporations— Civil Service Commissions— Conclusiveness of 
Judgment — Where the jurisdiction of a municipal civil service commission is 
properly invoked by the temporary suspension of an officer by the mayor, and 
the filing by the mayor with the commission of any of the charges named in 
the statute, which charges, if true, would authorize a dismissal from service, 
the judgment of the civil service commission is final. State e.x rel. Chapman v. 
Lesser, 115 N. E. (Ohio) 33. 

Negligence — Last Clear Chance — The last clear chance doctrine has no place 
in the law except as it bears upon and affects the law on the subject of contribu- 
tory negligence. Michigan City v, Werner, 114 N. E. (Ind.) 636. 

Negligence-Manufacturer— Injury to One Purchasing from Retailer— 
Where the manufacturer of an automobile purchased the wheels thereof from 
a reputable maker, and the car was later sold by a retailer to the purchaser, 
who was injured by a collapse of a wheel because of defects which would 
have been discovered by reasonable inspection, the manufatcurer of the auto- 
mobile was held liable. Macpherson v. Buick Motor Co,, 217 N. Y. 382. Ill N. E. 
1050. L. R. A. 1916 F. 696. 
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Pleading — Joining Master and Servant in One Count in an Action for In- 
juries Resulting from the Wilful Conduct of the Latter— Under the Code 
in Alabama, in an action for injury by the wilful act of a servant, a single 
count, based on the act of the servant and the liability of the master as principal, 
sufficiently states a cause of action. A vigorous dissenting opinion maintains 
that there should be separate counts. Louisville & N. R. Co. v. Abernathy, 
?3 So. (Ala.) 103. 

Telephones— Discriminations— Rates— Where a telephone company gave free 
residence service to subscribers of business telephones, it was held that ^is con- 
stituted an unlawful discrimination as against resident subscribers only. Keenan 
V Northwestern Telephone Exchange Co., P. U. R. 1916 F. 193. 

Water and Water Courses— Essentlals of Water Course— A stream or 
water course must have a substantial existence, but it need not flow continuously 
throughout the year, to be classified as such; the requirement being that it 
possess a bed and banks, and that there be evidence of a permanent stream of 
running water. EvansviUe, Ait. C. and N. Ry. Co, v, Scott, 114 N. E. (Ind.) 
649. 
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BOOK REVIEWS. 

The Law and the Practice of Municipal Home Rule, by 
Professor Howard L. McBain, of Coltunbia University (Columbia 
University Press, 1916), is an exceedingly valuable addition to 
the literature of municipal government. The "home rule" question 
is one of growing importance in all American communities and with 
the conferring of broader powers on the municipality has come the 
inevitable increase of cases involving conflict of state statutes, city 
charters and constitutional clauses. 

Professor McBain has been confronted with the same difficulty 
encountered by all writers on American political and constitutional 
subjects, that of handling the various state systems in such a manner 
as to avoid inaccurate generalizations on the one hand and an excess 
of local detail on the other. On the whole the author has been unusu- 
ally successful. In the opening chapters adequate attention is given to 
the general character of the problem and to the historical progress of 
the movement against excessive state interference and special legis- 
lation. The second part of the volume is a more detailed discussion 
of the situation in those states granting charter making powers to 
their cities. The citizen of Missouri will be interested to find two 
chapters devoted to the local situation and numerous cases originating 
in St. Louis are cited. Missouri was a pioneer in the home rule move- 
ment, the constitution of 1875 granting the charter making power to 
cities of more than 100,000 inhabitants. The clause, however, was 
somewhat ambiguous in its wording and failed to avert a great deal of 
vexatious legislation and consequent litigation in subsequent years. 
The decisions of the Supreme Court have also been somewhat contra- 
dictory and confusing as was admitted in Owen v. Baer, 154 Mo. 434. 
The author gives an excellent siunmary of decisions in a long series of 
cases involving taxation, police power, elections, annexation of terri- 
tory, control of public utilities, street improvements and claims. His 
conclusion is that the courts have decidedly favored state supremacy 
in case of conflict, although more liberal in interpreting grants of 
power to the city. 

To the general reader and the civic worker the concluding discus- 
sion, in which the general situation is simimarized and the prevailing 
tendencies shown, will probably be one of the most interesting parts 
of the book. The lawyer will, of course, have to keep up with a con- 
tinually accumulating mass of statutes and decisions, but will find the 
present volume of great assistance in establishing essential principles 
and as a guide to further sources of information. 
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V^l II Published by the Undergraduates of th« M^ ^ 

V Ol. 11 Washington University Law School ^^^* -^ 



THE MONROE DOCTRINE FROM THE LATIN- 
AMERICAN POINT OF VIEW* 

By Dr. Alejandro Alvarez. 

We have considered in a preceding lecture the importance of the 
comparative study between the Anglo-American and Latin- American 
Schools of International Law, in order to find a uniformity of con- 
ception in fundamental matters. I will try in the present lecture to 
show the importance of this comparison in the capital matter of the 
Monroe Doctrine. 

*Dr. Alejandro Alvarez, the author of this paper, is an eminent authority 
on International Law, on which subject he has written and lectured for years. 
He was educated, or at least completed his education, at the Sorbonne in Paris. 
He came to the iJnited States from Chile several years ago under the auspices 
to the Carnegie Endowment for International Peace. He was formerly Coun- 
selor to the Ministry of Foreign Affairs of Chile ; also Counselor to the Chilean 
Legations in Europe, represented Chile at the Fourth Pan-American Confer- 
ence, was a member of the Committee of Jurists charged by that Conference 
with the Codification of International Law. He is Secretary-General of die 
American Institute of International Law, member of the Institut de Droit Inter- 
national, and member of the Permanent Court of Arbitration at The Hague. 
His publications include the following: 

"La Nationalite dans le Droit International American" (1907) ; *1^ Droit 
International American" (1910) ; "La Codification du Droit International" 
(1912) ; "La Grade Guerre Europ^enne et la Neutrality du Chile" (1915). 

The present paper was one of a series of three lectures that Dr. Alvarez 
delivered to the students of Washington University Law School in March 
of this year. 
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136 THE MONROE DOCTRINE FROM THE 

I. 

Let us now go back to American International life in the early 
days of. independence, to discover what general rights were proclaimed 
by the states, which may be considered as forming part of the basis 
of American Public Law. 

After their liberation, the states of Latin-America feared that not 
only the Mother-Country, but any one of the powerful European states 
might make attempts against their independence, or at least against 
their political life. This fear was not without foundation, in view of 
the fact that in 1815 the Emperors of Russia and Austria, and the 
King of Prussia had signed the pact known as the "Holy Alliance," by 
which these sovereigns mutually guaranteed the integrity of their terri- 
tories, as well as legitimate governments. Spain had sought the help 
of these sovereigns to put down the revolt of her American colonies. 
It had been refused, but from 1818 to 1822 there had been interven- 
tions at Naples, in the Piedmont and in Spain, with a view to putting 
on the throne legitimate sovereigns, who had been dethroned by the 
popular uprising. 

Consequently the American states feared for their independence, 
or at any rate for the form of their governments. 

Then, as always, by force of circtunstances, the statesmen of all 
the American coimtries held that the right of independence had been 
won and no attempts could be made against it; that the states of 
Europe could not colonize any country, not even unexplored regions 
which were under the authority of any of the respective American 
states ; and that the European states should not intervene in the domes- 
tic politics of the new countries. Such views were expressed in Vene- 
zuela, particularly by Bolivar, in Rio de la Plata, Chile and even Cen- 
tral America. 

II. 

In 1823, the year following the recognition of some of the Latin- 
American states by the United States and a time when it foresaw 
the perils of another conquest of these cotmtries or of intervention 
in their domestic politics. President Monroe in his famous message 
of December 2nd^ stated in tmambiguous terms the same principle 
as had earlier been declared by the statesman of Latin-America. There- 
fore, even if the famous message had never been written the ideas con- 
tained in its first three declarations would none the less have been 
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maintained by the states of the new world. In this sense, it may be 
said that the Monroe Doctrine is not a doctrine of a single nation, 
nor the special invention of Monroe. It is an American Doctrine, but 
it will continue to be the Monroe Doctrine in the sense that American 
aspirations are therein collected and condensed in doctrinal form. In 
this way all America has acquired a creed for its foreign policy, and 
the United States has become the Defender thereof whenever it is 
threatened. 

There is, however, a great deal of confusion regarding this Doc- 
trine owing to the fact that the attitude of Latin-America on the sub- 
ject is not sufficiently known. 

I shall not here undertake an examination of this Doctrine, nor 
shall I attempt a criticism of the opinions that have been expressed 
since its proclamation. WTiat I particularly want to do is to consider 
it from the point of view of Latin-America, for I believe that if the 
attitude of these countries on the Doctrine were known, a great many 
of the misunderstandings that exist today would be dissipated and the 
character and role of this Doctrine in American International Law 
would be accurately determined. 

In this connection I shall take up the following points : 

1. The continental phase of the Doctrine. 

2. The distinction to be drawn between the Monroe Doctrine and 
its manifestations, on the one hand, and the policy of hegemony and 
imperialism of the United States on the other. 

3. Whether the principles constituting the Monroe Doctrine as 
formulated in 1823 are a part of what may be called American Inter- 
national Law. 

4. Whether the states of the New World have the right to pro- 
claim certain principles as belonging to continental international law, 
and, if so, what may be the scope of this law. 

This subject has been explained in remarkable works, especially 
in the recent book of the learned professor at Harvard University, 
Mr. Albert Bushnell Hart, "The Monroe Doctrine— an Interpretation." 

in. 

I need not set forth President Monroe's message of 1823, as it 
is well known* It contains two series of provisions very different 
in character. The first series relate to the political independence of 
the New World and includes the three principles of the acquired rights 
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to independence, to non-intervention, and to non-colonization on the 
American continent. 

The second series is made up of special declarations relating to 
the non-intervention of the United States in European affairs. 

The message stated that attempts of the countries of Europe 
against the American Republics are dangerous to the peace and secur- 
ity of the United States. This would seem to indicate that Monroe 
was declaring these principles with the interests of his coimtry only in 
view, and that is why this Doctrine is considered merely a policy of 
the United States. But the fact is lost sight of that the assertion of 
such principles is also favorable to the entire continent, and that the 
statesmen of Latin-America had maintained these same principles 
before 1823. The best evidence of this is that at the Congress of 
Panama in 1826 the Latin- American states desired not only to solenmly 
declare the Monroe Doctrine, but also to unite to compel respect for it 
It was the same in the Congress of Lima in 1848 and in the Continental 
Pact of 1856. The Latin-American states have persevered in this 
idea. In the course of the nineteenth century and on several occasions 
they invoked the Monroe Doctrine, particularly in 1865, when Spain 
and Peru were at war. In 1910 at the Fourth Pan-American Con- 
ference, when the centenary of Latin-American independence was 
celebrated, the delegation of Brazil proposed to the delegations of the 
Argentine and of Chile that the Conference be asked to adopt a vote 
of thanks to the United States for the beneficial effects of the Mon- 
roe Doctrine on the independence of the New World. The resolution 
was not passed, lest it should give the impression that the Latin states 
by approving the Monroe Doctrine likewise approved the hegemony 
of the Unit^ States. The idea of upholding the Monroe Doctrine 
throughout the continent is one of present interest According to 
accotmts appearing in a press which claims to be well informed. Pres- 
ident Wilson has submitted to the various American governments a 
proposed treaty, the first article of which declares that the "high con- 
tracting parties agree to unite in a conmion and mutual guarantee of 
territorial integrity under the republican form of government" And 
the National Association of International Law of Chile, among divers 
propositions submitted to the Institute for approval, included one for 
the "mutual guarantee of the independence and territorial integrity 
of the American states against aggression on the part of the states of 
other continents." 
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So far as concerns the maintenance of respect for the Doctrine 
by the states of Europe, it is the United States that has undertaken 
this task for the past century, a task which naturally fell to it as 
being the most powerful of the American cotmtries, and that is 
another reason why the Monroe Doctrine is believed, especially in 
the United States, to bo only a policy of this country. But the Latin 
states have also come forward in its defense. In 1865 Chile declared 
war on Spain simply ^o safeguard the independence of Peru, which 
was threatened by Spain. 

Another reason why there exists such a misunderstanding con- 
cerning the Monroe Doctrine is because people have attempted to 
hang upon it all the policies of the United States. There is not an 
act of this country, especially in its intercourse with Latin-America, 
that is not looked upon as being bound up with this Doctrine, in spite 
of the fact that the latter originally referred to no other principles than 
the tliree already pointed out. During the nineteenth century the 
United States built up alongside of this Doctrine a personal policy, 
which does not represent the interests of the continent, but quite the 
reverse; wherefore it inspires fear rather than sympathy in the states 
of Latin-America. This so-called policy of hegemony consists of inter- 
vention by the United States, on behalf of its own interests, in the 
domestic affairs of certain states of Latin-America, especially those 
that are situated in or near the Caribbean Sea, and those bordering 
the Gulf of Mexico. This policy is the well-nigh natural result of the 
tremendous territorial, economic, and maritime superiority of the 
Uniter States. Any other country in the same situation would have 
developed the same, perhaps a still more aggressive policy. The Euro- 
pean Concert is really nothing more nor less than a hegemony of the 
great powers over the rest of Europe. But the fact that the origin 
of this policy can be explained, does not justify it. The states of 
Latin- America have always rejected this doctrine of the hegemony of 
the United States in the name of the independence and liberty of the 
states. So this policy is particular to the United States and not repre- 
sentative of the ideas of the New World as a whole. 

In addition to this policy the United States has developed in our 
hemisphere the so-called imperialistic policy, by which it has increased 
its territory and brought certain countries under its influence. 
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IV. 

Consequently the policies of the United States on the American 
continent may be divided into three main groups or categories : 

1. Maintenance, application and development of the Monroe 
Doctrine or Ek)ctrine of all the states of the New World. 

2. Political hegemony (personal). 

3. Political imperialism (personal). 

I shall confine myself here to a statement of the principal cases 
m which each of these policies has been applied. Which I suppose are 
well known to you or which you can easily find in accessible books 
in your own language, especially the already cited work of Professor 
Hart and the remarkable Digest of Mr. John Bassett Moore. 

First Category of the Policies of the United StcUes, 

The United States has prevented European states from bringing 
American countries under their Dominion, for example (French inter- 
vention in Mexico from 1862 to 1866), and from meddling in Amer- 
ican aflfairs. The United States has also developed the Monroe Doc- 
trine by opposing the acquisition by European states on any grounds 
whatever, even with the consent of the American countries, or of any 
portion of the territory of the latter and the placing of any portion 
of such territory under the protection of a foreign power. Statement 
made by President Polk in his message of April 29th, 1848, with 
regard to Yukatan; declaration made by the United States in 1895 
respecting Nicaragua's intention to cede to England, as damages foi 
the imprisonment of an English vice consul, the island of Com to be 
used as a coaling station. 

The United States also opposed the more or less permanent occu- 
pation by a European state, even as a result of war^ of any portion 
of American territory. President Van Buren's declaration in 1840 
that the United States would prevent by force the military occupa- 
tion of Cuba by England. President Roosevelt's declaration on the 
occasion of the Anglo-Italo-German coercive action against Vene- 
zuela in 1903. 

Second Category of the Policies of the United States. 

The United States has on various occasions contended that Euro- 
pean states may not without its consent, transfer to one another, on 
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any ground whatever the colonies which they possess in the New 
World. (Clay's declaration in 1825 to the Governments of France and 
England to die effect that the Union could not permit Spain to trans- 
fer Cuba and Porto Rico to other European states.) 

Another phase of the hegemony of the United States is that of 
intervening at the birth of a new state in America, either by emanci- 
pation or by secession, and then restricting its foreign relations as in 
the cases of Cuba and Panama. 

With regard to Cuba, article three of the appendix to its consti- 
tution expressly recognized that the United States has the right to 
intervene in the country, not only to defend its independence, but 
also to preserve order. 

The object of this was to keep the island from passing through 
crises like those through which the Latin-American countries passed 
in the early days of their independence, and to have from the very 
beginning an era of peace, not only for the good of the island and of 
the continent, but also for the security of the interests of the United 
Slates. 

Cuba, evacuated by the United States in 1902, concluded with 
that country on May 23rd, 1903, a perpetual treaty, which consid- 
erably restricted its independence. Among other stipulations the 
United States is authorized to defend the independence of Cuba, which 
cannot conclude with any other state a treaty that may compromise its 
independence. The United States also reserves the right to have naval 
stations on the island. 

With regard to Panama there was in the first place, the Hay- 
Bunau Varilla treaty of November 18th, 1903, between the United 
States and Panama, providing that in consideration of the payment 
of ten million dollars and a certain annual rental, the United States 
should acquire a strip of land in the territory of Panama, extending 
five miles from the median line of the proposed canal, on each side, 
and three miles into each ocean. The canal was thus to pass through 
American territory. Panama ceded to the United States sovereignty 
over the islands situated within the limits of the indicated zone and 
other islands situated in the Bay of Panama. However, the cities of 
Panama and Colon and the adjacent ports were not included in the 
concession. The canal and its entrance are to be perpetually neutral 
in accordance with the conditions of the treaty of November 18th, 
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1901, between England and the United States. The latter country 
guarantees the independence of Panama. 

The negotiations concerning the Panama Canal and the inde- 
pendence of Panama plainly show to what lengths the United States 
policy of hegemony may go. In the first place, just as in the case of 
Cuba, while allowing Panama to be self-governing, the United States 
retains a sort of protectorate over it in order the better to maintain 
its independence and to preserve order within the country. 

Article 136 of the Constitution of Panama confers upon the 
United States authority to intervene for the purpose of restoring order 
in case it assumes, by virtue of a treaty, the obligation of guaranteeing 
the independence of the sovereignty of the Republic. 

In connection with this policy of the United States to intervene 
at the founding of every new state of iVmerica, let us remember that 
in 1867, at the time of the constitution of Canada, many protests arose 
in Congress against the formation of this political entity, which really 
was a European state. Although these protests came to naught, the 
fact is none the less worth noting, because it shows the scope that 
certain politicians would like to give to the United States policy of 
hegemony. 

A third manifestation of this policy is to be seen in the interven- 
tion of the United States in the foreign affairs of certain Latin-Amer- 
ican states. The two most conspicuous cases were its intervention in 
1895 in the dispute between Venezuela and England regarding the 
boundary of Guiana, and the other we mentioned a little while ago — 
the Anglo-Italo-German intervention in Venezuela in 1903. In the 
first case, the Congress of the United States adopted on January 10th, 
1895, a resolution inviting the two parties to look with favor upon a 
proposal that they resort to arbitration. 

The fourth phase of the policy of hegemony is to be found in the 
intervention in the domestic affairs of certain states, in case of insur- 
rection, particularly in Cuba in 1906. This case is known in diplo* 
matic history as the second intervention. 

The fifth manifestation of the policy of hegemony is the exclusive 
control that the United States wishes to exercise over any inter- 
oceanic canal in America, especially the Panama Canal and the pro- 
]>osed canal through Nicaragua. 

Finally the sixth class of hegemony is the control exercised by 
the United Sutes in the economic internal situation of certain coun- 
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iries to which it has lent money to pay their creditors and to improve 
their finances. This situation is provided by treaty between the United 
States and the country concerned; with the Dominican Republic and 
Nicaragua. 

Third Category of the Policies of the United States. 

So far as regards the third category of the policy of the United 
States on the American continent, the so-called policy of imperialism, 
the United States has obtained its various acquisitions or increases of 
territory both on the American continent and elsewhere, by peaceable 
means, such as purchase, or by war, or the use of force. At the very 
beginning of their independence the United States started its policy 
of territorial extension. The ability with which it proceeded, with the 
help of such favorable circumstances as the absence of powerful 
neighbors, has enabled it to build up the gigantic federal state that it 
is today. 

Quite recently its statesmen have declared explicitly that the 
United States wants no further increase of territory, especially at the 
expense of American states; that all it desires is to develop its com- 
merce and its business with these countries. A majestic idea this, if, 
as is to be hoped, it is sincere, by which the United States would show 
the imperialistic powers of Europe that prestige and material wealth 
and power are to be acquired, not through armed oppression of weaker 
states, nor through crafty acquisition of their territory, but through 
the more humane but no less effective influence of peaceful economic 
development which creates bonds of genuine friendship and sympathy. 



From these ideas of all the American states which are synthesized 
in the Monroe Doctrine of 1823, with the later manifestations we 
have indicated, it follows that the American continent conceives the 
right of independence and of liberty in an entirely different light from 
that in which it is viewed in Europe. The differences between the 
two continents in this respect are three in number : 

(1) In Europe every nationality is not constituted as an inde- 
pendent state. 

(2) All states do not enjoy full and complete independence. 
Some are semi-sovereign; others are neutralized without consulting 
their will. 
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(3) An independent state may lose its independence in whole or 
in part either by its own voluntary act or as the result of wan 

In America, things are done otherwise. In the first place, all 
nationalities are constituted as independent states, with the exception 
of Canada and the other European colonies, which have not consid- 
ered it advisable to exercise this right, so fully recognized in our 
hemisphere. 

The American states are also absolutely and definitely independ- 
ent with regard to Europe. Their sovereignty may no longer be placed 
under a limitation to the benefit of a European country. But they 
may lose or cede a portion, more or less extensive, of their territory 
to an American state, or voluntarily limit their sovereignty in the mat- 
ter of their foreign relations, as in cases of Cuba and Panama. 

Some statesmen have, however, manifested a desire that the 
American states mutually guarantee their territory, thus rendering it 
inviolable, not only with respect to Europe, but also as regards the 
states of the American continent. According to reports in well in- 
formed newspapers. President Wilson recently submitted to the vari- 
ous American Governments a proposed agreement, the first article of 
which states that "the high contracting parties agree to unite in a 
common and mutual guarantee of their territorial sovereignty under 
the republican form of government." 

The comparative study of the Anglo-Saxon and Latin-American 
ideas concerning the Monroe Doctrine throws strong light on the 
nature and importance of this Doctrine. 

First — It is necessary not to confound the Monroe Doctrine with 
the policy of hegemony or imperialism, as ordinarily viewed especially 
in this country. 

Second — It is necessary to limit the Monroe Doctrine to the three 
principles contained in the message of 1823 and complete it by two 
other declarations of Presidents of the United States, approved by 
the countries of Latin-America. These two developments of the Mon- 
roe Doctrine are: An American state cannot cede on any ground a 
portion of its territory to a European state, and European states can- 
not occupy permanently any portion of American territory. 

These principles proclaimed by the United States only in its own 
interest, are nevertheless true ones, and were proclaimed by Latin- 
America prior to 1823 and were maintained by them through the 
nineteenth century. Consequently the principles of the Doctrine arc 
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not only the idea of the United States, as ordinarily believed, but are 
also the uniform conception and ideas of all the countries of this con- 
tinent. For this reason these principles are the principles of the public 
American International Law, and the distinction to be drawn between 
it, on the one hand, and the acts of hegemony and imperialism on the 
part of the United States on the other, throw light on the question 
whether or not the Monroe Doctrine properly so-called is part of 
American Public Law. There can be no doubt that it is, since we 
find in it all the necessary conditions of continental international law : 
that it be proclaimed and maintained by all the states of the New 
World and respected by those of the Old. Europe has indeed recog- 
nized it on various occasions, although some of her statesmen, con- 
spicuous among them Bismarck, have characterized it as "International 
Impertinence." 

It has long been recognized expressly by certain states, England 
in particular, and tacitly by others, especially in the Anglo-Italo- 
German conflict with Venezuela in 1903. Moreover it has constantly 
been applied in practice; and, finally, at the Hague Conference of 1899 
the United States made, unchallenged, an express declaration in this 
sense. 

The Monroe Doctrine has likewise been categorically recognized 
in the present war. Toward the end of October, 1914, the news- 
papers of Europe and of the United States stated that the German 
Ambassador at Washington had mentioned the possibility of German 
troops landing in Canada. The American press said that this declara- 
tion was contrary to the Monroe Doctrine and on October 28th, these 
same newspapers contained a report that the Ambassador of the Ger- 
man Empire had declared in an interview published in one of them 
that his country was of those that respected the Monroe Doctrine. 

With regard to this declaration let it be remembered that the 
Monroe Doctrine applies to the whole continent, including Canada, 
although that country has no share in Pan-Americanism, which is 
entirely different from the Monroe Doctrine. 

VI. 

The last point which must be considered in connection with the 
Monroe Doctrine and which is intimately connected with its legal 
nature is whether the states of a continent, specifically our continent. 
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may freely proclaim such international rules as they may deem ex- 
pedient. 

The prevailing opinion up lo very recent times, even in America, 
has been that a continent has no power to proclaim international rules 
because such rules are by nature universal and require the consent of 
all the states of the world. 

Lately the opinion of publicists has undergone a change. They 
have admitted — what is indeed true in fact — ^that there are American 
continental rules to be applied in our hemisphere when the states com- 
posing the continent have proclaimed them. These rules apply only 
to our continent, but they must be respected on our continent by all 
the states of the world, even the European. 

The American Institute of International Law has declared itself 
clearly in this sense. Article Two of its Constitution says that one of 
its objects is "to study questions of international law, particularly 
questions of an American character, and to endeavor to solve them 
either in conformity with generally accepted principles, or by extend- 
ing and developing them, or by creating new principles adapted to the 
special needs of the American continent." 

The Constitutions of all the American Societies of International 
Law contain this same provision. And the European publicists who 
were consulted on the matter of founding the Institute unanimously 
declared* that the pursuit by it of these objects would mark an epoch 
in the evolution of international law, both universal and continental. 
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SOME PHASES OF CONDITIONS AND WARRANTIES 
IN THE LAW OF SALES OF GOODS 

WARRANTIES. 

It has beoi said by high authority that there is in the law no 
word more troublesome than the word warranty; for it is constantly 
used in different senses, as in the law of insurance, charter-parties 
and sales.^ In the law of sales of personal property a warranty is an 
express or implied statement of something which a party tmdertakes 
shall be a part of the contract, collateral to the express object of it* 
It is a separate, independent, collateral stipulation, which is not 
strictly a condition, for it neither suspends, nor defeats the completion 
of the sale, the vesting of the thing bargained for in the buyer, or the 
right in the seller to the purchase money.* That a warranty is an 
independent agreement appears in those cases in which the seller was 
permitted to sue for the purchase price without pleading the war- 
ranty;^ and that it is a part of the contract of sale, is established by 
the rule that warranties in illegal sales are void.^ So, an oral war- 
ranty cannot be proved where the contract of sale is in writing and 
is silent as to warranties,* but it may be proved in a sale within the 
Statute of Frauds, if the statute is satisfied other than by a written 
memorandum.^ That a warranty is an agreement collateral to the 
main purpose of the contract of sale to which it is annexed, plainly 
appears in the following proposal, which the buyer is supposed to have 
accepted : "I will sell you this watch for fifty dollars, and I will war- 
rant it to be gold eighteen carats fine." This contract of sale con- 
tains two promises on the part of the seller, namely : that he will trans- 
fer the general property in the watch, and that he will respond in 
damages if it be not gold eighteen carats fine. The latter promise is 

^VVilHston on Sales, Sec. 181. 

« Flint- Walling Mfg. Co. v. Ball, 43 Mo. App. 504, citing Bcnj. on Sales. 
Sec. 600; Bagley v. Geveland Rolling Mill Co., 21 Fed. 159. 

•Dorr V. Fisher, 1 Cush. 271; Sales of Goods Act, Sec. 11 (b). 

* Rogers v. Brown, 103 Me. 47a 

•Finlcy v. Quirk, 9 Minn. 194, 86 Am. Dec 93; Northnip v. Foot. 14 
Wend. 24a 

•Lower v. Hickman, 80 Ark. 505, 97 S. W. 681; Shepcrd v. Gilroy, 46 la. 
193; Vicrling v. Furnace Co., 170 III. 189; Frost v. Blanchard, 97 Mass. 155; 
Jolliffe V. Collins, 21 Mo. 338; Seitz v. Brewing Co., 141 U. S. 510. But a 
written warranty after a sale, based on a prior oral warranty is enforceable. 
Collctte V. Weed, 68 Wis. 42a 

^Northwood v. Rennie, 3 Ont App. 37 (1878). 
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clearly collateral to the former both in form and effect. Precisely 
the same things are true in the proposal rc-worded thus: "I will sell 
you this eighteen carat gold watch for fifty dollars/' even though the 
collateral form of the warranty has disappeared. 

A warranty like other promises is not an enforceable obligation 
imless it is supported by a good consideration. If the warranty be 
made contemporaneously with the contract of sale, the consideration 
of the latter will support the warranty.' This view is undoubtedly the 
law and not subject to criticism; but it is the opinion of the writer 
that the true consideration for such a warranty is the sale itself and 
not the price of the goods purchased; for it is a fact of common 
knowledge in legal and business circles that many a sale would not 
have been made if a warranty had been refused. If a warranty be 
given after the contract of sale is completed, a new consideration is 
necessary as a matter of course; for the sale can no longer be an 
inducement to warrant, and the consideration of the sale has been 
exhausted by a transfer of the goods.* A very slight consideration 
however, will suflice to support a subsequent warranty.** 

In the vast majority of cases sales are effected by the statements 
of the seller regarding the quality, character or fitness for use of the 
goods transferred. A statement made for the purpose of inducing a 
purchase of an article may be an expression of opinion, a representa- 
tion, a condition or a warranty. As to conditions a reference to the 
first part of this paper must suffice.^* An expression of opinion is no 
part of a contract of sale, and is therefore neither a cause of action 
for damages nor a ground for rescission, unless it were given under 
circumstances which would justify treating it as a warranty." Where 
the parties possess equal knowledge or means of knowledge concem- 

'Mechem on Sales, Sec. 1247; Standard Underground Cable Co. v. Electric 
Co., 76 Fed. 422, 22 C. C. A. 258. 

* Benjamin on Sales, Sec. 611. 

^^ A buyer was justified in refusing to receive goods ordered, and the seller 
said that he would warrant the goods against freezing, if tlie buyer would 
accept them, and the warranty was decided to be valid. Cougar v. Chamber- 
lain, 14 Wis. 258. 

^* Sec Vol. II, of this Review, page 53. 

"In Worth v. McConnell, 42 Mich. 473, the court said: "The represen- 
tation made that it was a very good machine and would do very nice work 
falls far short of amounting to a warranty. If liiis statement could be so held, 
then no man could with any degree of safety say an>thing in praise of his 
wares without being held as thereby warranting them— a doctrine certainly 
not sustained in the law." See also Baldwin v. Daniel. 69 Ga. 782; Burr v. 
Redhead, 52 Neb. 617; Matlock v. Meyers. 64 Mo. 531; Elkins v. Kcnyon, 34 
Wis. 93; Sleeper v. Wood. 60 Fed. 888. 
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ing the subject matter of a sale, the seller's honest opinion relative 
thereto will not, as a rule, be held to be a warranty ;^* but if the seller 
express an opinion on a matter of which he has special knowledge, 
and on which the buyer did not, and could not be expected to have an 
opinion, then the opinion so expressed is a warranty, if relied and 
acted upon by the buyer." 

A representation is an assertion of fact made by one party to 
the other respecting the goods bargained for.^^ Representations are 
commonly made prior to the formation of the contract of sale, but 
they may be made at that time or subsequently. However, whenever 
made, they are no part of the contract of sale;^* and, even though 
false, unless fraudulently made, afford no ground for a rescission of 
the sale or recovery of damages.^^ In the absence of fraud one has 
no right to rely upon a representation, unless it was made in such a 
manner and under such circumstances as warranted him in believing 
that the party who made it intended to be bound by it.^* Represen- 
tations, however, may become foundations for actions for breaches of 
warranty;^* that is, representations may become warranties, and such 
is the case whenever by an understanding of the parties the represen- 
tations are incorporated into and made a part of the contract of sale. 
If such an understanding be not provable by direct evidence, it will 
be implied where the seller asserted a material thing as a fact, of 
which the buyer was ignorant, and on which the buyer relied. A 
statement of fact incorporated into the contract of sale by implication 
and thus made a warranty, is an express, not an implied, warranty as 
it is often called. 

Early in the civil law purchasers protected themselves from the 
operation of the law of caveat emptor by exacting covenants as to 
quality; particularly in the purchase of animals and slaves, whose 
defects or diseases might not be discoverable until long after the sale.** 
Such, too, was doubtless the practice of buyers in the early common 

" Linn v. Gunn, 56 Mich. 447, 23 N. W. 84; Roberts v. Applegatc, 153 III 210 

"Bcnj. on Sales (5th cd.), 659; Mcchcm on Sales, Sees. 1241-1243, and 
illustrative cases in the notes. 

"Benj. on Sales. Sec 561 (7th Am. ed.). 

"James & Co. v Socage & Co., 45 Ark. 284. 

^^ Hopkins v. Tanqueray, 15 C. B. 130. See facts of this case stated in 
Benj. on Sales, Sec 610 (7th Am. ed.). 

w Zimmermnn v. Morrow. 28 Minn. 367. 

i» Crossman v. Johnson, 63 Vt. 333, 22 Atl. 608. 13 L. R. A. 678. The facts 
of this case are very like those of Hopkins v. Tanqueray. supra, and the 
decision seems to be more sound and just than that of the English court 

••Moyle's Contract of Sale in the Civil Law, 19Z 
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law ; and it is easily conceivable that covenants as to other things, such 
as title and fitness for use were soon added to those of quality. These 
covenants were the first warranties in sales of goods, and were always 
express in form and nature. A positive assertion by a seller that a 
horse was sound was not a warranty unless the seller added that he 
'•'warranted" him to be sound.^^ In the course of time the technical 
word warranty was held to be unessential ; and it is now unquestioned 
law that no particular words or form of words is necessary for the 
creation of an express warranty.^* 

The recognition of informal promises as warranties was accom- 
panied, or closely followed, by the conception that a statement of fact, 
without semblance of a promise, might be an express warranty, pro- 
vided, however, that the buyer relied upon it, and that the seller 
intended the statement to be a warranty. It is still the universally 
accepted rule that a warranty, to be actionable when broken, must have 
been relied upon by the buyer ;2* and in many jurisdictions the rule 
that a seller must intend his words to be a warranty still persists.** 
Whether a seller's statements were intended to be warranties or mere 
representations or expressions of opinion, is an issue for the jury.'* 
However, the rule that is growing in favor and prevalence, and that 
is supported by the greater weight of authority, is stated thus by the 
Supreme Court of Wisconsin : "The better class of cases hold that a 
positive affirmation of a material matter as a fact, intended to be 
relied on, is a warranty, whether or not the seller mentally intended 
to warrant or not."** But statements of fact relating to goods offered 
for sale, where there is no fraud and the buyer can inspect the goods, 
are not warranties, if the seller expressly refuses to warrant.*^ 

"Chandclor v. Lopus, Cro. Jac. 4 (1625). Sec Williston on Sales, Sec. 195, 
as to the nature of an action on a warranty. 

"Polhemus v. Heiman, 45 Cal. 573; Hanson v. Busse, 45 111. 496; Unland v. 
Garton, 48 Neb. 202; Young v. Van Natta, 113 Mo. App. 550; Richardson v. 
Coftman, S7 la. 121 ; Shordan v. Kyler, 87 Ind. 38; Her v. Jennings. 87 S. C. 87; 
Alvin Fruit Association v. Hartman. 146 Mo. App. 155, 123 S. W. 957. 

»Shoe Co. V. McDonald, 138 Mo. App. 328; Shuman v. Heater. 76 Neb. 
119; Richardson v. Mason, 53 Barb. 601; Woolsey v. Zieglar. 32 Old. 715. 123 
Pac. 167. 

"*Polhemus v. Heiman, 45 Cal. 573; McLennan v. Ohmen, 75 Cal. 558; Han- 
son V. Busse, 45 111. 496; Jones v. Quick, 28 Ind. 125; Mattock v. Meyers, 64 
Mo. 531 ; Young v. Van Natta. 113 Mo. App. 550. 

« Unland v. Garton, 48 Neb. 202. 

*• Hoffman v. Dixon, 105 Wis. 315. Also to the same effect, Danforth & 
Co. V. Crookshanks, 68 Mo. App. 311 ; Ingrahany v. Union Ry. Co., 19 R. I. 356; 
Miller v. Moore, 83 Ga. 684; Huntington v. Lombard, 22 Wash. 202. 

"Lynch v. Cur f man, 65 Minn. 170. 68 N. W. 5; Fauntleroy v. Wikox, 
80 111. 477. 
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Can there be a warranty in an executive contract of sale? The 
decisions yield contradictory answers to this question. On the one 
hand we are told that there may be warranties in executory as well 
as in sales in presenti,^^ and that the same rights and remedies attach 
to warranties in executory as in executed sales.** On the other hand 
it has been decided that there can be no express warranty of quality 
of that which does not exist ;*® and that a warranty is an incident only 
of a consummated transaction and has no place as a contract in an 
executory sale.*^ Happily, these cases are reconcilable, for a war- 
ranty in an executory sale is really a condition precedent,** and it can- 
not be sued on as a warranty.*' Whether these collateral promises 
in executory sales be called warranties or conditions precedent, it is 
the general rule both in this country and in England that, if such a 
promise be broken, the buyer may refuse the goods and sue for a 
breach of the contract of sales.'* If, however, the buyer accept the 
goods, or so deal with them as to vest in himself the title to them by 
estoppel, the law as to the buyer's right to return the goods and sue on 
his warranty is by no means settled. In England and about one-half 
of our states there cannot be in an executed sale a return of the goods 
for a breach of warranty.'^ The chief reason for this rule being that 
the buyer cannot re-vest the title to the goods in the seller with- 
out the latter's consent. The cogency of this reason is weakened or 
destroyed by the universally recognized right of either party to a sale 
to rescind the sale for fraud and re- vest the title to the goods. If one 
may rescind and sue on a fraudulent warranty, why may he not do 
so for a breach of a warranty untainted by fraud ?'• In either case the 

««PoIhcmus V. Heiman, 45 Cal. 573; Maxwell v. Lcc, 34 Minn. 511; White 
V. Sclloh, 74 Wis. 435. 

»Bnggs V. Hilton. 99 N. Y. 517. 

^ Patomac Steamboat Co. v. Harlan Co., 66 Md. 42. 

" Osborn v. Gantz, 60 N. Y. 540. 

» Street V. Blay. 2 B. & Ad. 456. 109 Eng. Reprint. 1212; Morse v. Stock 
Yards Co.. 21 Ore. 289. 14 L. R A. 157. 

»»Harley v. Golden State Iron Works, 66 Cal. 238; Halley v. Folsom, 1 
N. D. 325. 

*^*'The cases in which it has been held that, on the sale of a specific 
chattel, the buyer's remedy is confined to a cross-action or to a defence by way 
of reduction of the price, are all cases of the bargain and sale of a special 
chattel unconditionally, where consequently, the property had become vested 
in the buyer; but no similar case of an executory contract has been found." 
Benjamin on Sales. Sec. 890 (7th Am. ed.). 

M Owens V. Sturges, 67 111. 366; Lynch v. Curfman, 65 Minn. 170. 68 N. W. 
5; Thornton v. Wynn, 12 Wheat. 183; Street v. Blay, 2 B. & Ad. 456, 109 
Eng. Reprint, 1212. 

« Branson v. Turner, 77 Mo 489. 
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result is the same — the buyer has not bought the goods bargained for 
and desired. A large number of our states — among them Missouri *^ — 
have adopted the juster rule that warranties will survive the accept- 
ance of goods by the buyer,'* and that he may reject or return the 
goods for a breach of warranty even though the property in the goods 
has vested in him.'* 

Implied warranties are conclusions and inferences of law, from 
facts, which are admitted or proved before the jury.** "A warranty 
is implied where, from the circumstances surrounding the parties at 
the time of the sale, or from the nature of the thing sold, the law 
assumes it to be just that the buyer should be protected, in addition 
to the contract of sale, by a further implied contract or guarantee on 
the part of the vendor, and so raises by implication a warranty on 
the seller's part.***^ With respect to the goods sold implied war- 
ranties relate to title or quality. The law creates them in both executed 
and executory sales, and makes them conclusive. 

The development of the implied warranty of title from the time 
it did not exist to its present perfection in the law of England is an 
interesting study; but it must suffice now to say that a buyer does 
not take goods caveat emptor as to title, as he did in the olden days.** 
Be a contract of sale oral or written, in the absence of an express 
warranty of title, a seller by his act of selling, or by his agreement to 
sell, impliedly warrants in sales in presenti that he has, and in sales 
in future that he will have at the time of delivery, an indefeasible title, 
free from all liens and inctunbrances, and sufficient to secure to the 
buyer the quiet possession of the goods purchased, as against any 
lawful claims existing at the time of the sale.*' The exceptions to 



'^ Branson v. Turner, supra; Johnson v. Agricultural Co., 20 Mo. Ai>p. 100; 
Viertcl v. Smith, 55 Mo. App. 617. 

M Briggs V. Hilton, 99 N. Y. 517; Carlcton v. Jcnks, 80 Fed. 937. 

*• See Williston on Sales, Sec. 608, notes 89 and 90, where numerous deci- 
sions on both sides of the question are collected; Mechem on Sales, Sec. 1805, 
Sales Act. .Sec 69 (c) ; Wiley v. Athol, 150 Mass. 426, 23 N. E. 311, 6 L. R A. 
342; Day v. Pool, 52 N. Y. 416. 

<• Borrekins v. Beavan. 3 Rawle, 23. 

« Haines v. Neece, 116 Mo. App. 499, 92 S. W. 919; citing Biddle on War- 
ranties in the Sale of Chattels, Sec. 3. 

4S ^Qv'ft lif axims. c 42 

*» Sales Act, Sec 13; Hodges v. Wilkinson. Ill N. C. 561, 17 L. R. A. 545; 
Dresser v. Anisworth. 9 Barb. 619; Wood v. Sheldon. 42 N. J. L. 421 ; Marshall 
V. Duke, 51 Ind. 62; Mathiney v. Mason, 73 Mo. 677; Bumside v. Burdette, 
15 W. Va. 702. 
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this rule are sales by pledgees/* assignees in insolvency/^ trustees/* 
executors and administrators/' chattel mortgagees/* receivers/* 
sheriffs, constables or other judicial officers/® persons known to buyers 
to be agents/'- and by one joint tenant to another/* It has been said 
that in every sale of a chattel, if the possession be at the time in 
another, and there be no warranty of title, the rule of caveat emptor 
applies, and the party buys at his peril/* This enunciation of the law 
is sustained by numerous dicta and a few cases which are in point, 
but it is seriously doubted to be settled law/* There is no sound rea- 
son for observing a distinction between sales made by sellers who 
are in, and those who are out of possession; and it has been swept 
away in England by the Sales of Goods Act,^^ and in our country by 
those states which have adopted the Sales Act/* In the other states 
the trend of the decisions is in favor of the English rule,*^ and one 
may safely predict that in the very near future it will be uniformly 
held that a sale of an article carries with it a warranty of title even 
though the seller be not in possession, except where the buyer knows 
that the article is in the adverse possession of a third party. 

Caveat Venditor expresses the civil law rule that if the seller 
wishes to secure himself from future responsibility in case the goods 
should afterwards be found to be different in kind or quality from 
what the parties supposed them to be, he must provide against such a 
responsibility by a particular agreement with the purchaser/* The 
converse of this rule is our thoroughly established maxim of caveat 
emptor, an ancient rule of the common law, that as to quality of the 

♦•Morley v. Attenborongh, 3 Ex. 500. 

^Johnson v. Laybourn, 56 Minn. 332. 

*• Ricks, Adm'r v. Dillahunty. 8 Port. 133; John Storm v. Smith. 43 Miss. 
497. 

*^ Bingham v. Maxcy, 15 111. 295. 

«Sheppard v. Earlcs, 13 Hun. 651. 

*• Barron v. Mullin, 21 Minn. 374. 

••Tillcy V. Bridges. 105 111. 336; Ncal v. Gillaspy. 56 Ind. 451 ; Hcnslcy v. 
Baker. 10 Mo. 157; The Monte Allegre. 9 Wheat. 616; Sales Act, Sec 13 (4). 

"Irwin V. Thompson, 27 Kan. M3. 

« Gurley v. Dickson, 19 Tex. Civ. App. 203. 46 S. W. 53. 

»»2 Kent. 478. 

"Sec Bennett's notes. Benj. on Sales (7th Am. Ed.), 674. where the 
cases cited as authorities for the doctrine are collected and analyzed. Williston 
on Sales. Sec. 218. 

«Sec. 12. 

■•Sec. 13. The Sales Act has been adopted by Ariz.. Conn., Ill, Md., 
Mass.. Mich.. Ncv.. N. Y.. N. J.. Ohio. Pa.. R. I.. Wis.. Vol. II. No. 3. The 
American Bar Association Journal. 710. 

^ (;ould V. Bourgeois. 51 N. J. L. 361. 18 Atl. 64. 

"Wright V. Hart. 18 Wend. 449; Morey's Outlines of Roman Law. 363. 
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goods the buyer takes them at his own risk.^* The early rigorous 
application of the maxim has been gradually relaxed, and many excep- 
tions to it admitted. Indeed, the exceptions to the rule are more im- 
portant law than the rule itself, and our maxim is yielding to the 
influence and justice of the rule of the civil law. It is now well under- 
stood law that caveat emptor does not apply where there is an express 
warranty;** or where there is fraud on the part of the seller;** or 
where there are defects in the goods which are not discoverable by 
reasonable inspection by the buyer;** or in sales by manufacturers 
and growers of their own products.** In executory sales for future 
delivery there is an implied warranty that the goods will be merchant- 
able ** when delivered,** but not of any particular degree of fineness 
or quality within merchantability.** So, in sales by description where 
the buyer has not inspected the goods, there is an implied warranty 
that the goods shall be salable.*^ Especially is this true where the 
description comprehends quality as well as kind, as in the sale of 
"No. 2, White mixed com."** That a seller deliver goods which 
conform to the description, has been decided to be an implied war- 
ranty ;^^ but it is really a condition precedent. Notwithstanding some 
decisions to the contrary ^^ payment of a sound price does not raise 
an implied warranty of quality.^* And in a sale of secondhand goods 

••Broom's Legal Maxims. 768. 

•• Hargous v. Stone, 5 N. Y. 7Z, 

•> McAdams v. Gates, 24 Mo. 223 ; Croylc v. Moses, 90 Pa. 250, 35 Am. 
Rep. 654. 

**Grigsbey v. Stapleton. 94 Mo. 423; Rothmiller v. Stein, 143 N. Y. 581; 
26 L. R, A. 148. 

•^Bierman v. City Mills Co., 151 N. Y. 482, 37 L. R. A. 799; Barnard v. 
Kellogg. 10 Wall, 383. 

•^Merchantable quality means ordinary quality; marketable quality; bring- 
ing the average price, at least, of medium quality of goodness; good merchan- 
dise of stable quality ; free from any remarkable defect. 5 Words and Phrases, 
4490, citing Warner v. Arctic Ice Co., 74 Me. 475. 

« Howard v. Hoey, 23 Wend. 350; Fogel v. Brubaker, 122 Pa. St 7; Mcr- 
riam v. Field. 24 Wis. 640. 

••Fitch V. Archiband, 29 N. J. L. 160. 

•»Benj. on Sales (7th Am. Ed.), Sec 656. 

••Miller & Co. v. Moore. 83 Ga. 684, 6 L. R. A. 374; Whittaker v. McCor- 
mick, 6 Mo. App. 114; Cachet v. Warren, 72 Ala. 288; Obcr v. Blalock, 40 S. C. 
31 ; Hasting v. Lovering, 2 Pick. 214; Forcheimer v. Stewart, 65 la. 593. 

••Hoffman v. Dixon, 105 Wis. 315, 76 Am. St. Rep. 916; White v. Miller, 
71 N. Y. 118; Borrekins v. Bevan, 3 Rawle, 23. 

»• Lester v. Graham, 1 Mill (1 Constitutional) (S. C), 182; Barnard v. 
Yates, 1 Nott & McC. 142. 

'1 Sound price docs not raise a warranty of quality— Wright v. Hart, 18 
Wend. 449; Mixer v. Cobum, 11 Met. 559; Warren Glass Works Co. v. Coal 
Co., 65 Md. 547. 
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there is no implied warranty of quality or fitness for use;^* but in a 
sale by a dealer there is an implied warranty that an article is new — 
not secondhand.'* 

Akin to the implied warranty of merchantability is that of fitness 
for use. If a chattel be made to order and no special use thereof be 
mentioned to the manufacturer^ he impliedly warrants that it will be 
reasonably fit for the purpose for which it is ordinarily used.''* But 
there is no implied warranty that a chattel will be reasonably fit for a 
particular purpose, unless that purpose was conmiunicated to the 
manufacturer or dealer and the buyer relied on his judgment in sup- 
plying the article.*^* Where the seller is not the manufacturer, and 
the purchaser knows that fact, in the absence of an express warranty 
or proof of fraud and deceit on the part of the seller, he is not respon- 
sible for latent defects, even though he knew of the intended use.''* 
But where the seller is the manufacturer or grower of the goods, which 
he supplies for a particular use, he impliedly warrants, according to 
all the decisions, against all latent defects due to processes of manu- 
facture or growing, whether known to him or not;'' and by what 
seems to be the preponderance of authority he is also liable for defec- 
tive materials whether he knew of the defect or used due care in 
selecting them.'^ No implied warranty of fitness for a particular use, 
even though made known to the seller, arises where the buyer relies on 
his own judgment and receives the very thing which he selected or 
ordered by description.''* 

Can there be both express and implied warranties in a contract 
of sale? The answer to this question very obviously ought to be in 

»« Ramming v. Caldwell. 43 111. App. 175; Norris v. Reinstcdicr, 90 Mo. 
App. 626. Btit in Hall Furniture Co. v. Crane Breed Mfg. Co., 85 S. E. 35. 
L. R. A. 1915, £ 428, the Supreme Court of North Carolina held that the seller 
of a second-hand hearse was bound to furnish an article capable of being 
used. 

»»Grieb V. Cole, 60 Mich. 397. 

^4 Benjamin on Sales (7th Am. Ed.). Sec. 645. 

'* Armstrong v. Tobacco Co., 41 Mo. App. 254 ; Morse v. Stock Yards Co., 
21 Ore. 289. 14 L. R. A. 157; Omaha Coal Co. v. Fay. 37 Neb. 68; Dushane v. 
Benedict, 120 U. S. 630. 

'•American Forcite Co. v. Brady. 4 App, Div. 95; Gentilli v. Starace, 133 
N. Y. 140. 

"White V. Miller. 71 N. Y. 118; Carleton v. Lombard, 149 N. Y. 137 and 
601; Am. Forcite Co. v. Brady, supra, 

'•Randall v. Newson. 2 Q. B. D. 102; Rodgers v. Niles. 11 O. St. 48; 
Brown v. Sayles, 27 Vt. 227. Contra: Hoe v. Sanborn, 21 N. Y. 552. 

'•Davis Calyx Drill Co. v. Mallory, 137 Fed. 332. 69 L. R. A. 973; Hight 
V. Bacon. 126 Mass. 10; Kohl v. Lindley. 39 III 195; Tilton Safe Co. v. Tisdale, 
48 Vt 83; Talbot Paving Co. v. Gorman, 103 Mich. 403. 27 L. R. A. 96; Chan- 
ter V. Hopkins, 4 M. & W. 399. 
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the affirmative ; for there is no reason why both the law and the seller 
may not make warranties for the buyer's protection; but it has been 
answered in the negative by a number of able courts. "Nor is there 
any question as to an implied warranty, of title or otherwise. There 
being an express warranty, that must be taken to contain the entire 
contract on the part of the seller."** This old rule of law has been 
rejected by many courts and modified by others, and is no longer sus- 
lained by the weight of authority. The Missouri Court of Appeals in 
deciding that express and implied warranties may exist together said : 
"An express warranty^ to exclude an implied warranty, must be of 
such a character as to make it apparent that the expressed warranty 
contained all the obligations asstuned by the warrantor."** Two war- 
ranties may be so distinct and separate that both may stand, as in the 
case of an express warranty of title and an implied warranty of mer- 
chantability.** But there is still a strong current of authority that an 
express warranty of one quality excludes implied warranties as to 
other qualities, or fitness for use.** The trend of the decisions, how- 
ever, is toward a simple and just rule, which will in the not distant 
future be generally recognized, namely; any two or more warranties 
may co-exist in the same contract of sale if they are distinct and not 
inconsistent.**. 

A warranty in a sale of goods is neither nq^tiable nor assignable, 
and it does not run with the goods. It is a personal indemnity, and 
the liability of the indemnitor cannot be extended to third parties ; and 
therefore a sub-buyer cannot recover on a warranty given by, or im- 
posed by law on the original seller, for there is no privity of contract 
between them.**. 

W. W. Keysor. 

** Osbom V. Nicholson, 13 Wall 654; Garr, Scott & Co. v. Hodges, 90 S. W. 
580 (Ky). 

*iBoulware v. Mfg. Co., 152 Ma App. 567. 

«*Merriam v. Field, 24 Wis. 640. 

«»Carlcton v. Lombard Ayrcs & Co., 25 N. Y. Sapp. 570; Cosgrove v. 
Bennett, 32 Minn. 371; Wasatdi Orchard Co. v. Canning Ca, 32 Utah 229, 
12 L. R. A. (N. S.) 540; Dwigfat Bros. Paper Co. v. Western P^ptr Co., 114 
Wis. 414; Dc Witt v. Berry, 134 U. S. 306. 

*«Au]tman Miller & Co. v. Hunter. 82 Ma App. 632. 

** Nelson v. Armour Paddns Co., 76 Ark. 352; Smith v. Williams, 117 Ga. 
782; Zu(^erman v. Solomon, 73 111. 130; Walrus Mfg. Co. v. McMdien, 39 
Okla. 667, 51 L. R. A. (N. S.) 1111 ; Post v. Bumham, 83 Fed. 79, 27 C. C A. 455. 
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HISTORY OF MISSOURI SEWER LAWS 

The present scheme of sewer laws in Missouri had its origin in a 
special act applicable to the City of St Louis in 1849, since developed 
and extended generally. It has been a native growth, not borrowed 
from, nor having any parallel in, the legislation of any other state. 

It will be convenient to trace this interesting growth in two parts : 
(1) the statutes; (2) the decisions. 

Statutes. 

Glancing rapidly over legislation prior to the present scheme, so 
as to be sure of our proper starting point, we find that sewers were 
nut mentioned in the territorial act concerning incorporated towns in 
1808 (Ch. 53, p. 184), which only gave power to remove nuisances. 
But in 1822 authority was added for St. Louis to "open and keep in 
repair . . . sewers and keep the same clean" (Laws, p. 967). But 
again no express reference was made to sewers in the act incorporating 
the City of St. Louis in 1839. 

The first complete act on the subject, which has been followed 
as a rudimentary model for the later enactments, was "An Act to pro- 
vide a General System of sewerage in the City of St. Louis," approved 
March 12, 1849 (Laws, p. 519). Its first section reads: "The Mayor 
and City Council of St. Louis shall cause, by ordinance, the city to 
be laid off into districts to be drained by principal and lateral or tribu- 
tary sewers, having reference to a general plan of drainage by sewers 
for the whole City, and number and record the same." (Italics mine.) 

This act further provided for payment of such sewers by an ad 
valorem realty tax of one-half of one percent per anntun in each dis- 
trict, predicated upon which the City might make separate issues of 
bonds — somewhat after the present manner of street improvement bond 
issues in Ohio, Arkansas, Oklahoma and elsewhere. 

Here will be noticed a first rough distinction between "principal" 
and "lateral," or "tributary" sewers, as a backbone and ribs ; the then 
main or principal sewer being the backbone, and the lateral, tributary 
sewers being the ribs, but all similarly paid for at that time. This 
was fitted to the topography of the City along the bank of the Missis- 
sippi river ; and soon main sewers were run west along the main streets, 
with lateral ribs draining into these, but all being then within sep- 
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arate districts, to be locally paid for— both main and laterals being 
parts of a district sewer. 

The first ordinance thereunder was No. 2485, approved July 27, 
1850, making every east and west street with its abutting property 
a separate district, and authorizing district bond issues therefor, except 
that the "large sewers on Poplar, Seventh and Ninth streets shall be 
constructed whenever the General Assembly . . . shall authorize 
the City of St Louis to borrow money for that purpose" ; as a debt 
of the whole City. At this time, before the Constitution of 1876 lim- 
ited municipal indebtedness, Counties and Cities were making most 
improvements by borrowing money therefor. 

This ordinance was amended August 29, 1850, by ordinance No. 
2514, declaring the Poplar, Seventh, Ninth and also Biddle street 
sewers to be "public sewers, as contra-distinguished from district or 
common sewers, and are to be constructed at public expense as soon as 
requisite authority to borrow the money is obtained from the Legis- 
lature." A "Common Sewer Fund account" was established into 
which the avails of special taxes were paid, and bond issues predicated 
thereon — which completes the procedure under this first legislation of 
1849. 

This scheme was created and thought of only in connection with 
the City of St. Louis. No part of it is included in acts to incorporate 
St. Joseph, Hannibal and Carondelet in 1851, and Kansas City in 1853 ; 
these were merely granted power to "establish, erect and keep in re- 
pair, bridges, culverts^ drains and sewers, and regulate the use of the 
same" — the language generally followed in incorporating towns down 
until 1877. 

Now recalling that the ordinances Nos. 2485 and 2514, supra, by 
which the Biddle street and other main sewers might be constructed, 
were to await legislative authority to borrow money generally, we find 
this granted in 1853 (Laws, p. 247), by section 10 of an amendatory 
act, which reads : "The City of St. Louis shall have power to direct 
to be built at the expense of the City any main sewer necessary to 
carry out the general system of sewers adopted ; and to borrow money 
for the purpose of making any public improvement that may be deemed 
necessary for the city, . . . and may . . . issue bonds of the 
City having not more than thirty years to run." 

Here we see first in legislation that distinction, which remains 
to this day, that the larger main (public) sewers are to be at the charge 
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of the whole city, as distinguished from district sewers, with their 
smaller mains, chargeable to the benefit districts. 

In 1859, "An act amendatory of and supplemental to the several 
acts incorporating the City of St. Louis" (Laws, p. 165), enacts 
almost verbatim the provision which now runs through five articles of 
the Chapter on Cities. It defines the several classes in accordance with 
St I^uis conditions, and is the consummation of the tentative step 
of ten years before. Section 14 reads : 

"The Board of Common Council shall have power, by ordinance, 
to cause a General Sewer System to be established, which shall be 
divided into three classes of sewers, namely, public, district and private 
sewers. Public sewers shall be established along the principal courses 
of drainage, at such times and to such extent, and of such dimensions, 
and under such regulations, as may be provided by ordinance; and 
there {sic. these?) may be extensions or branches of sewers already 
constructed, or entirely new throughout, as each case may require. 
The Board of Common Council shall levy a tax on all property made 
taxable for State purposes, over the whole city, to pay the cost of 
constructing, reconstructing and repairing such works; which tax 
shall be called a 'Special Public Sewer Tax,' and shall be of such 
amount as shall be required for the sewers provided by ordinance to be 
built; and the fund arising from said tax shall be appropriated solely 
to the building, rebuilding and repairing of said sewers. District 
sewers," etc. — the act proceeding to define them, about as they are 
now defined in sections 8766, 9075, 9241, 9385, 9614, 9614, R. S. 1909, 
the last amended laws, 1917, p. 388, all in similar terms for our several 
classes of cities, all providing in the same section for a district tax or 
special assessment in payment. 

Eight years later this provision found its way into an amended 
charter of Kansas City (Laws, 1867, p. 18), re-enacted in 1870 (Laws, 
p. 327, Art. X, Sec. 1). 

In that year also, we find for the first time a seemingly slight dif- 
ference between the language used of the large established system in 
St Louis, and the newer one in Kansas City, the latter now being 
found in the provisions for other cities. This new St. Louis provision 
reads : "A sewer system is hereby established," retrospectively, as dis- 
tinguished from the former prospective language, "The Council shall 
have power to cause to be established." (Laws, 1870, p. 458, Art. 
VIII, Sec. 10, "An act to revise the Charter of the City of St. Louis, 



Digitized by 



Google 



160 ST. LOUIS LAW REVIEW. 

and to extend the limits thereof.") This declared the public sewers to 
be those along the principal courses of drainage, thus it would seem 
giving a subsequent legislative declaration that the Poplar, Seventh, 
Ninth and Biddle street sewers fell properly within the definition of 
what was intended to be and was now declared to be a public sewer. 
The act gave the city power to issue bonds to pay for them^ as public 
sewers. 

This in a general way summarizes the history of this legislation 
down to the adoption of the Constitution of 1876. In 1877, Senator 
Phelan (a member of the Senate Committee to revise rules in accord- 
ance with the new constitution, and presumably rather familiar with 
its structure), introduced three bills carrying this provision into the 
charters of first, second and third class cities; in first class cities, a 
sewer system was "hereby established" ; in the others the Council was 
granted power to establish. (Compare R. S. 1879, Sees. 4530, 4790 
and 4897.) 

The same distinction was made in R. S. 1899 between Sec. 5395, 
governing first class cities, and copied in the then charters of St. Louis, 
Kansas City and St. Joseph, and Sees. 5685, 5847, 5969 and 6282 (now 
9074, 9240, 9384 and 9613, R. S. 1909), governing respectively cities of 
the second, third and fourth classes, and those under special charters. 
The reason for this persistent difference, looking on one system as 
established, and all others as merely authorized, the Legislature in 
1909 had forgotten, or overlooked, which in nowise robs of any of 
Its force the legislative construction given in 1870, as shown above. 
In that year (Sec. 232, Laws 1909, p. 138) the language as to first 
class cities again became prospective — Sec. 8765, R. S. 1909, con- 
ferring power to first class cities to establish sewer systems. Acting 
with the greater freedom perhaps contemplated by this language, the 
City of St. Louis in 1914 in its new charter. Art. XXII, Sec. 14, has 
attempted to define anew and differently what shall hereafter be a 
public sewer in that city — which raises questions which we shall notice 
below. Indeed, St. Louis had departed from the statutory definitions 
in 1901. 

Before completing our historical sketch by discussing this depar- 
ture, It is necessary to observe that a fourth class, "joint district sewer" 
was first created by the citizens of Kansas City, and not by the Legis- 
lature. Pursuant to the act of 1887, page 42, permitting cities of 
more than 1(X>,000 inhabitants to frame their own charters, an elec- 
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don was held in Kansas City in 1889, by which was adopted a new 
charter in lieu of that found in Laws 1875, page 196. By Article IX, 
Section 8 of this charter written by a board of f rediolders and adopted 
by the citizens of Kansas City, the general sewer system was to be 
divided into four classes, to-wit: public, district, joint district and 
private sewers. 

Section 1 1 of Article IX, of this charter, as amended February 27, 
1892, provides: "J^"*t district sewers may be constructed by the city 
as follows : Whenever the city deems it necessary that a sewer should 
be constructed in any part of the city containing two or more sewer 
districts it may, by ordinance, unite such sewer districts into a joint 
sewer district and cause a*sewer to be constructed therein in a like 
manner in all respects as is provided in Section 10 of this article in 
cases of district sewers, except in cases of joint district sewers the 
city may, if deemed proper, provide in the ordinance creating such 
joint district sewer, that the city shall pay a certain sum to be specified 
in said ordinance toward the payment of the cost of such joint dis- 
trict sewer, and should the Common Council by ordinance unite two 
or more sewer districts into a joint sewer district for the purpose of 
constructing a joint district sewer therein, the action of the Common 
Council shall be conclusive for all purposes^ and no special tax bills 
shall be held invalid or be affected on account of the included drain- 
age area thereof, or the size, character or purpose of such sewer; 
provided, however, that no sewer district shall be included in such 
joint district which is not contained in the natural drainage area of the 
valley or water-course in which the joint district sewer is proposed to 
be constructed. The contract for the construction of such sewer shall 
specify that the city shall be liable for the sum so specified to be paid 
by the city, and that the remainder of such cost thereof shall be paid 
in special tax bills, to be issued in any manner that is or may be pro- 
vided for the issuing of tax bills for the construction of sewers.'* 

As will be observed, the distinctions between a public and a joint 
district sewer, and between the latter and a district sewer, were some- 
what hazy from an engineering standpoint. 

This Kansas City special charter does not define public or district 
sewers — ^though using words which had a fixed legislative meaning in 
this state, so that the definitions of the statutes were obviously part 
and parcel of the terms, and would be implied. 

In the second charter of Kansas City, adopted by the people in 
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1908, there is little change in these provisions, except that there is a 
further attempt to make the action of the city conclusive in respect to 
classification of sewers, and to deprive the courts of the State of Mis- 
souri of any power of review. Article VIII, Section 5, reads : "The 
general sewer system of the city shall be divided into four classes, to- 
wit : public, district, joint district and private sewers. The city may, 
by ordinance, find and determine the class to which any sewer belongs, 
and the finding and determination of the city in that respect shall be 
final and conclusive." Then Article VIII, Section 8, with respect to 
joint district sewers, is the same as the old charter quoted above, except 
for inserting the words "or reconstruct" in the first sentence provid- 
ing that joint district sewers may be constructed or reconstructed by 
the city, etc. 

The term "joint district sewers" was first defined in an amendment 
of the charter of St. Louis in 1901, Article VI, Section 20, but the 
definition there given, by the citizens of St. Louis, has not been 
accepted by the Legislature in the acts passed by it. 

This fourth class of sewers has been recognized in legislation, by 
Laws 1907, page 99, with respect to third class cities — Section 9242 
R. S. 1909; Laws 1909, page 304, with respect to fourth class cities — 
Section 9390 R. S. ; Laws 1909, page 329, with respect to cities under 
special charters — Section 9628 R. S.; and Section 165, Laws 1913, 
page 420, a new article for second class cities. The language in all is 
substantially the same, no definition being attempted, but all following 
the language of the Kansas City charter of 1889. This new classifica- 
tion was made necessary by two things: (1) the difficulty of paying 
for public sewers out of general revenues, which include the so-called 
special public sewer tax, held unconstitutional in practice in Union 
Trust Co, V, Pagenstcher, 221 Mo. 121, it being included within the 
limitation on general revenues, and (2) the impracticability of bor- 
rowing money for that purpose under the restrictions of the consti- 
tution of 1876, in most cities. 

Provisions for sewer bonds in some charters, such as Section 
9593 R. S. 1909, in cities under special charters, and within general 
improvements authorized elsewhere, arc of lesser practical importance, 
because sewers usually follow electric light, water works, city halls, 
judgments and streets in the development of a conmiunity, and the ex- 
pense of a sewer system is so great that it will too nearly exhaust 
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any margm of borrowing power which an ordinary city may likdy 
have remaining after laying out the preceding improvements. 

So a temptation arises to call public sewers by other names, so 
as to get them built Yet any impracticability of construction under 
the rather rigid scheme laid out by the statute, does not authorize a 
city to improve that scheme of the legislature, nor justify calling a 
public sewer something else so as to build it with the proceeds of tax 
bills issued against a district or joint district. 

There is another difference, since the constitution of 1876, be- 
tween the provisions applying to third and fourth class cities, and 
those for all the rest. In the past, municipal assemblies had been 
authorized to establish public sewers "at such times, to such extent," 
etc. That remains for the large cities; but for these two classes of 
smaller cities, the words "at such times," have been struck out. From 
this it may be matter of doubt whether the legislature intended that 
the public sewer system, in cities of the third and fourth classes, must 
be laid out, established, and built at once, exhausting further power 
perhaps in the assembly. This doubt, though more apparent than real, 
adds another temptation to call subsequently built public sewers by 
a more feasible name. The fact that by the statutes as to each class 
of cities, it is also provided that district boundaries cannot be changed 
after the construction of a district sewer therein, at least looks to the 
wisdom of laying out a comprehensive plan at the outset. This is a 
further temptation thereafter to employ a convenient name for the 
sake of getting results, and to call a new drain a joint district sewer 
because of practical difficulties concerning the building of a public 
sewer in a third or fourth class city, or the issue of new district sewer 
bills in any city — ^indeed, a temptation to resort to ingenuity and equiv- 
ocation to extricate the city from a plight in which it finds itself be- 
cause of a shortsightedness which failed to lay out a proper scheme 
at the start. However, in any particular case, the courts will be found 
inclining to uphold a reasonable latitude of discretion in city councils 
dealing with physical facts before them. 

The last stage in the development of this system (although it 
amounts to a departure except in terms) is that adopted by the citi- 
zens of St. Louis tmder their special charters of 1901 and 1914. As 
has been indicated above, the distinction first made between the differ- 
ent classes of sewers, and the only distinction recognized by the Legis- 
lature has been an engineering one, t. e., a description of the character 
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of the drainage area and the character of the sewer, and making the 
classification dependent upon its conformity to one or the other de- 
scription. This was intelligible, definite and certain except in border 
line cases where there was difficulty in determining whether as a mat- 
ter of fact the drainage area was "a principal course of drainage" or 
merely a lateral or tributary course. In 1901, due no doubt to the 
embarrassment noticed above, the citizens of St. Louis by their charter 
adopted on October 22nd of that year, attempted to abandon the 
engineering standards. Section 20 of Article VI of that charter pro- 
vides that "a sewer system is hereby established, which shall be 
divided into four classes, viz. : public, district, joint district, and private 
sewers ; the class in any case being determined by the authority of its 
construction, and the definitions hereinafter specified, irrespective of 
the area drained, the size, character or purpose of the sewer." Public 
sewers were defined to be those "paid for wholly out of general rev- 
enue"; district sewers were defined to be those "constructed or ac- 
quired under authority of ordinances, within the limits of an estab- 
lished sewer district, and paid for by special tax assessed upon the 
property in the district" ; and joint district sewers were defined to be 
those "constructed or acquired under the authority of ordinances unit- 
ing one or more districts or unorganized territory, for the purpose of 
providing main, outlet, or intercepting sewers, for the joint benefit of 
such districts or territory, and paid for by special taxes assessed upon 
all the property in such joint sewer district." 

If there was any doubt that the citizens intended to make the 
former criterion (the engineering character) a mere incident, and the 
former incident (the method of payment) the criterion, this doubt 
was entirely removed by their charter of 1914, in which Article XXII, 
Section 14, provides: "There shall be four classes of sewers, public, 
district, joint district and private sewers, as hereinafter defined, but 
otherwise without regard to the area drained, the size, character or 
purpose of the sewer. Public sewers are those which have been or 
may be constructed or acquired and paid for wholly out of general 
revenue. District sewers are those which have been or may be con- 
structed or acquired, under authority of ordinance, within the limits 
of an established sewer district, and paid for by special assessments 
upon the property in the district. Joint district sewers are those which 
have been or may be constructed or acquired under the authority of 
ordinances uniting one or more districts and unorganized territory. 
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or uniting districts or unorganized territory, into a joint sewer district, 
for the purpose of providing main, outlet, or intercepting sewers, for 
the benefit of such joint sewer district, and paid for by special assess- 
ment upon the property in such joint sewer district. Private sewers 
are those paid for by private parties constructing the same." 

Thus it will be seen, that while there are some limitations, in terms, 
to the effect that district sewers shall be within the districts and joint 
district sewers shall be mains, outlets, or intercepting sewers within 
the joint district, the real test becomes the fiat of the municipal officers 
as to how they deem it "expedient" to have any particular sewer paid 
for. Whether this is such a roving commission, that it amounts to no 
definition whatever, will doubtless be threshed out in the Mill Creek 
sewer litigation — ^though it is clear that from the former engineering 
standpoint, which may have been unwittingly incorporated into the 
charter, at least in part, by its emplo)rment of terms having a fixed 
legislative meaning, the Mill Creek sewer has all the characteristics of 
what is known as a public sewer, and is certainly a main sewer to a 
greater degree than those originally recognized by the Legislature on 
Biddle, Seventh, Ninth and Poplar streets. It is not the purpose of 
this article to argue that case, but merely to notice that pending liti- 
gation in completing the historical development of the scheme. 

This scheme, thus fully developed, was given a new application 
in 1917. All the legislation heretofore has been with reference to 
cities of different classes. But the new act (Laws 1917, p. 213), pro- 
vides for the construction of sewers by counties, or jointly by action 
of the county and municipalities when the area affected is so extensive 
as to be within and without the limits of one or more cities. While it 
was passed for the special benefit of St. Louis County with its large 
number of small suburban municipalities, it can be so easily amended 
to apply to such counties as Jasper, that if found to be feasible, it will 
doubtless open up a new field of importance to several counties in the 
State. This act provides that the County Court or a commission act- 
ing for said Court or a commission acting for said Court and cities 
affected, may establish district sewer districts or joint sewer districts, 
construct sewers therein, condemn property and issue special tax bills 
in payment. It is quite an elaborate piece of legislation, consisting of 
twenty-three sections of considerable length, many of its details, how- 
ever, being adopted from provisions which have already been tested 
and become familiar. 
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Decisions. 

The distinctions between the several classes of sewers have come 
before the courts. In one case where cotinsel failed to bring to the 
Supreme Court's attention the history of the scheme, the court at- 
tempted definitions with the aid of a dictionary only, which were 
ref ramed to conform to the topographical facts before the L^slature, 
when these were properly presented. We refer to the definition, to 
which we shall return below, of a public sewer as draining the whole 
city, by analogy with a public road for all the people ; overlooking the 
fact that the Legislature first used that term with respect to the Poplar, 
Seventh, Ninth and Biddle street sewers in St Louis^ which do not 
drain a whole city, but which merely follow, as the Legislature re- 
quires, the "natural course of drainage" in a topographical drainage 
area. Whereas, if "public sewer following the natural course of drain- 
age" meant one in the water course draining the whole city, the Mis- 
sissippi river alone would have fallen within the term — which the 
Legislature never intended; nor did the language used force this 
absurd construction. 

As the pertinent decisions are not numerous, noticing a few of 
lesser importance will not lengthen this review as much as omission 
might weaken it. So we shall take them in their order. 

In Eyerman v. Blaksley, 78 Mo., /. c, 151 (1883), the question 
was whether a district sewer could be built to connect only with another 
district sewer. The court say, "It might be questioned whether the 
assembly can authorize the construction of a district sewer of greater 
capacity than necessary to drain the district in which it is constructed, 
at the expense of the property-holders. They might object and resist 
payment of the extra cost of such a sewer, or by timely proceeding, 
restrain the municipal authorities from its construction; but having 
been completed with capacity to drain an adjacent district, the property- 
holders w the latter have no ground to object to the connection of their 
sewer with it." 

In Heman v, Payne, 27 App., /. c. 486 (1887), Judge Rombauer 
considers the Eyerman case, supra, and says it means that "the charter 
provision which requires a district sewer to connect with a public 
sewer on some natural course of drainage ... is satisfied if the 
district sewer connects with another district sewer already constructed, 
which, in its turn, connects with a public sewer — ^that is, that the con- 
nection need not be direct and immediate. . . . But can it be said 
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that the mandate of the charter is satisfied if the intermediate connec- 
Hon consists of a private sewerT Certain not." The court holds 
further that a private sewer cannot become a public sewer by user. 

In Heman v. Handlan, 59 App., /. c. 492 (1895), Judge Rombauer, 
in holding void tax bills for the construction of the Vandeventer sewer, 
made the test topographical, and thus historically sound, i. e., as to 
whether the area affected was such as to benefit the public at large, 
saying: 

"The proposition is certainly untenable, that a municipality 
can charge property within a certain district for the construc- 
tion of a sewer therein without regard as to whether the primary 
object of such sewer is one to benefit the public at large, or to 
benefit a particular district. To concede such a power would 
render the provision in the charter, that 'the cost of public sewers 
shall be paid out of the general revenue,' wholly nugatory. That 
the power is vested in the courts to declare an ordinance unrea- 
sonable which seeks to charge on private property an improve- 
ment constructed in the main for the public benefit, has been de« 
cided in Corrigan v. Gage, 68 Mo. 541." 

HiU V, Swingley, 159 Mo., /. c, 49, 50 (1900), turns on failure to 
prove a good allegation of the answer. The court say : 

''It is for the municipal assembly, acting in the manner pre- 
scribed by the charter, to say when and where sewers are to be 
constructed and the kind, whether public or district. But it 
can not by ordinance or otherwise authorise the construction 
of a public sewer to be paid for by special assessments, nor can 
it authorize a district sewer to be paid for out of the city treasury. 
And the difference between a public and a district sewer is not 
a mere difference in name, but is a physical fact, so that tiie munic- 
ipal assembly can not by ordinance or otherwise authorize the 
construction of what is in fact a public sewer and by merely 
denominating it a district sewer tax the cost of its construction 
on the lots in a district named. Such an act would be a fraud, 
and the special tax bill issued in pursuance of it invalid. The 
defendant set up that defense by his answer in this case and com- 
plains that the trial court cut him off in his proof of the fact. 
The proof which defendant offered on this point tended only to 
show the dimensions of the sewer and materials of which it was 
constructed and then to compare it in those particulars with other 
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sewers in the city constructed m the past forty years and thus 
show that it was larger than some of the so-called public sewers. 
But the dimensions of a sewer and the materials entering into 
its construction do not alone distinguish its character as public 
or district^ and as defendant's offer of proof went no further 
than that, the court did not err in excluding it." 

Prior V. Construction Co,, 170 Mo. 439 (190Z), arises tmder the 
St. Louis Charter of 1901, which as shown by the history above, pro- 
vided, Sec. 20, Art. 6, that the class of a sewer should be "determined 
by the authority of its construction, irrespective of the area drained^ 
the size, character, or the purpose of the sewer/' While the court 
says that assessments either by the front foot or area rule are no 
longer open to question, they did not have presented to them the ques- 
tion whether the charter provisions abandoned all topographical rules 
and substituted therefor the mere caprice of the assembly. The im- 
provement is discussed by the court from an engineering standpoint 
Then die court points out at page 449, ''The evidence in this case is 
not sufficient to show whether a sewer on Arsenal street from Illinois 
street to Ninth street, would or would not have been a public sewer 
under the old charter ; that is, it is not sufficient to show whether such 
a sewer constructed between such termini would be along one of the 
principal courses of drainage or not." It is held to be a joint district 
sewer under the charter, but the assessment is upheld on the theory 
of special benefit, /. r. 451 : "There can be no two minds upon the ques- 
tion of a direct special benefit being conferred upon plaintiff's lots by 
the construction of the joint district sewer, under the evidence in this 
case." This utterance, of course, is from the old standpoint of topog- 
raphy and the case is not authority as to whether topography may be 
ignored under the charter's loose language. If special bendits exist, 
that which would have been a public may now be a joint district sewer 
in St. Louis, it would seem. 

South Highland Land & Imp. Co. v. Kansas City, 172 Mo. 523 
(1902), is the case we criticised above as reaching absurd conclusions 
with the aid of a dictionary, in the absence of knowledge of any other 
intendment by the Legislature. The court shows this criticism to be 
just, by its own cautious statement, /. r. 534, as follows : 

"The terms 'public,' 'district' and 'joint district' applied to sewers 
are used in the charter o! Kansas City without definition, and are 
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therefore to be construed in their natural or common meaning, there 
being no suggestion that there is any different technical meaning, 

"The learned counsel for appellant in their brief say : 'As the char- 
ter does not define what is a public sewer, the court must do so'." 

The court then proceeds to discuss public roads, by analogy, ar- 
riving at the conclusion that a public sewer (/. c. 534) "is a sewer 
open and available to the whole city and not limited to any particular 
part." 

In this connection, it may be permissible to recall a most trench- 
ant analysis, by Mr. Justice Holmes, of how courts may err because 
of failure of counsel, in just such a case, to present matters properly 
for consideration. He says for the Supreme Court of the United 
Sutes : 

"There are many things that courts would notice if brought before 
them, that beforehand they do not know. It rests with cotmsel to take 
the proper steps; and if they deliberately omit them, we do not feel 
called upon to institute inquiries on our own account. Laws frequent- 
ly are enforced which the court recognizes are possibly or probably 
invalid." Quong Wing v. Kirkendall, 223 U. S. 59; 56 Uw Ed. /. c. 
352. 

In this Kansas City case, /. c. 531, 532, the court, however, ob- 
serve, "The duty of the city in respect of its sewers is not performed 
until it has given them an outlet." And again, /. c. 533 : "// it is in 
fact a public sewer, the Common Council could not, by merely giving 
it a name, change the fact." Again, the engineering standard. 

But more important, on the point that the terms public and district 
sewer had a fixed legislative meaning, the court say, /. c. 533 : "When 
lawmakers use a word, they have a right to say, in the same act, what 
they mean by it, and in construing the act that definition is to be taken 
as the correct meaning as there used, although it may be a purely 
arbitrary definition." 

So we have been attempting in this article to show, by presenting 
the surrounding facts and the history of the legislation, what the 
Legislature did mean, and the matters to which the terms used were 
applicable. Counsel having failed to present those matters, it was 
not surprising that the court reached strange conclusions in this South 
Highland case considered only under the Kansas City charter. 
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In Barton v, Kansas City, 110 App. 31 (1904), after reviewing 
the testimony at length, the court hold void and cancel certain district 
sewer tax bills, saying: 

"The sewer here involved, as it has been constructed, is not the 
sanitary sewer known to the charter and the sewer system of Kansas 
City, nor is it the combined sewer for sanitary and drainage purposes, 
known to that system. If anything^ it was a drainage sewer only; 
and, indeed, it is undisputed, that it was not intended for house con- 
nection or use. As constructed it was, therefore, not the sewer author- 
ized by the ordinance and there is no base upon which the tax bills 
can stand, and we adopt the conclusion of the trial court that they 
are void." 

The statement of facts is too long to set forth here. The sewer 
under consideration was not one for ordinary sanitary purposes, but 
rather a tunnel or outlet for general drainage. An important feature 
of the case is that it determines the question of validity with reference 
to the uses of the sewer as of the date of construction, expressly 
refusing to consider subsequent, or speculative uses, saying /. c, 39, 40 : 
"It appears that while the acts of the park board referred to were 
taken after the construction of the sewer, yet such acts were before 
the tax bills were issued." (The reference is to subsequent drainage 
connections.) "That, of course, is of no consequence. When the 
contractor finished the work, and the only work provided for by the 
ordinance and contract, he was, or was not, entitled to the tax bills. 
His rig^t was then made up, not to be added to or subtracted from, by 
subsequent matters over which he had no control." (This case also 
discusses 5*/. Joseph v, Owen, 110 Mo. 445, which we have omitted as 
not important.) 

State ex rei Joplin v. Wilder, 217 Mo. 261, returns, perhaps un- 
consciously, to first principles in defining public sewers. Judges Val- 
liant and Burgess follow the case of South Highland Land Company 
V. Kansas City, 172 Mo., supra, that it must be one available to the 
whole city ; but Judges Fox, Lamm, Graves, Woodson and Gantt dis- 
sent, and in a separate opinion by Judge Woodson hold certain sewers 
in Joplin, described in the opinion, to be public sewers; and also de- 
scribe certain public sewers in St. Joseph by way of illustration, con- 
cluding that it would be "against all reason and conmion sense to say 
the City of St. Louis has no power to construct a public sewer in 
South St. Louis because it would be a physical impossibility for it to 
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drain the entire city, including North St. Louis, which is perhaps 
twenty miles away." And at the first part of Judge Woodson's opin- 
ion he instances a city "built upon sites, which from the contour and 
physical conditions of the earth's surface, have different water sheds 
draining the waters from one portion of the city in one direction to the 
natural course of drainage, and another which drains the waters of 
another portion in another and different direction, yet to the same 
course of drainage/' 

The description of the sewers in Joplin and St. Joseph which the 
majority of the court holds to be public sewers, accords exactly with 
what the legislature had in mind in first using the term with respect 
to Poplar, Seventh, Ninth and Biddle street sewers in St. Louis with 
its then narrow riparian area; and the majority opinion, therefore, 
returns to the first definitions. 

Southworth v. Mayor of Glasgow, 232 Mo. 108, is the last case 
in the Supreme Court, all the judges in banc concurring, except Bur- 
gess, absent. The court follow State ex rel. v, iVUder, supra, and 
expressly refuse to follow the South Highland case. The sewer under 
consideration in that case is not sufficiently described to serve for com- 
parison, except that it was one which would not be available to a 
whole city. 

Schwabe v. Moore, 172 S. W. 1157, 187 Mo. App. 74, is the last 
case on the subject in the Courts of Appeals, following State ex rel, v. 
Wilder, supra, holding that a sewer constructed by Hamilton-Brown 
Shoe Co., in Columbia, at a cost of $3,300.00, and three thousand five 
hundred and forty feet in length, and constructed as a private sewer 
with all necessary manholes, lampholes, flush tank, and other appur- 
tenances, beginning and emptying into the manholes in the main trunk 
sewer at a certain street without connections with private property, 
constituted a public sewer which the city could buy as such. 

The result of this historical inquiry is that we can construe the 
statutes with some confidence. The term public sewer has been defined 
for years as one following a natural course of drainage, and is still gen- 
erally so defined. So the creation of the new class of joint district 
sewer did not invade the field of public sewers, when so created. The 
earlier district sewer districts remain rigid and unalterable. A joint 
district sewer, therefore, is one — ^not a public sewer — draining two or 
more sewer districts, but not following a natural course of drainage, 
unless it confer special benefits therein apart from the general benefit 
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to the city. The language of the present St Louis charter, obviously 
was intended to depart from these classifications. Yet the use of the 
phrase "as hereinafter defined'' coupled with the later recognition of 
some topographical standards, may perhaps be held to assimilate the 
old definition in part at least. And no matter what the language, the 
old constitutional test will run through it all, that a special tax can 
only be assessed upon the theory of ^>ecial benefits, with some latitude 
in the local assembly while they act reasonably and in good faith, 
Heman v. Allen, 156 Mo. 544; Henum v. Schulte, 166 Mo. 409. A 
public sewer therefore remains^ throughout the state, one of such char- 
acter and location in a natural course of drainage as to be necessary to 
the conununity at large; this raises questions of relativity, so that 
doubtless what was a public sewer along Biddle street in 1853 in a 
small riparian settlement mig^t be so unimportant to the present 
metropolis and the drainage area mig^t be now so small that it could 
not be said to lie today in a "principal course'' of drainage; a dis- 
trict sewer is one peculiarly benefiting and draining a limited and 
probably a topographically unique area within the city limits; and a 
joint district sewer is neither of these, but a hybrid partaking more 
of the character of the latter, draining several tributary districts. And 
in each case the lines of demarkation may be sufficiently hazy, in apply- 
ing the tests to the area, to make a fruitful field for litigation. 

Albert Chandler. 
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HOW FAR IS A PERSON PROTECTED BY THE 
CX)URTS IN THE EXERCISE OF HIS VOCA- 
TION OTHERWISE THAN BY REMEDIES 
FOR ACTUAL OR THREATENED BREACH 
OF CONTRACT OR VIOLENCE?* 

Within the last hundred years, perhaps no other branch of the 
law has brought forth a greater number of important and interesting 

*This article was awarded the prize offered eadi year for the best thesis 
tubcnitted by a member of the Senior Class. The article is reproduced without 
addition or correctioiL 
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decisions by the courts than that dealing with labor organizations and 
labor issues. The mass of litigation and the perplexity of the ques- 
tions that have arisen on this subject are undoubtedly due to the 
miraculous changes that have taken place in the industrial world with- 
in the last century. But a comparatively short time ago, the bulk of 
the country's business was done with crude machines in small shops, 
where the master worked in close communion with his few journey- 
men and apprentices. Under these conditions no great injustice was 
likely to result either to employer or employee. Today, however, 
the advent of the steam engine and other wonder-working machinery 
has revolutionized methods of manufacturing, and has led to the 
growth of factories undreamed of in size and capacity for production, 
employing thousands of workmen, where the employer seldom gets 
to know who his employees are, much less learns to know or appre- 
ciate their grievances. 

The bitter struggle between capital and labor is but one of the 
eternal conflicts of which life is made up. It is but one of the results 
of the attempt of each man to get as much as he can of the good of the 
world. The law of self-preservation plays its part in this as in other 
phases of life, and, when the laboring class saw their interest jeopar- 
dized by the powerful combinations of capital arrayed against them, it 
was but natural and proper that they, too, should combine in order that 
the battle might be waged in a fair and equal way. The transition 
from the old to the new is not yet over, for it is a radical one. Cap- 
ital and labor are not yet sure of their positions. This uncertainty 
and the doubtfulness of their respective rights has led to the mass 
of litigation between employer and employee on this and kindred topics. 

On the subject chosen for this article, if an exhaustive treatment 
were attempted, volumes might be written. It is my plan, therefore, 
to devote some few words to what I understand to be embraced with- 
in the subject, and then treat more or less in detail of one phase of 
that subject. 

"How far is a person protected by the courts in the exercise of 
his vocation otherwise than by remedies for actual or threatened 
breaches of contract or violence?*' The first word that requires any 
discussion at all is the word "vocation." It seems to me that "voca- 
tion" implies "occupation" or "employment" rather than "business" 
or "employing," and necessarily, then, the subject is meant to refer 
to injuries to employees, and it will be so treated. AH cases involving 
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contract rights are expressly excluded; so discussion will be limited 
to those employments which are terminable at the will of either party. 
Every form of violence, actual or threatened, including intimidation, 
I take it, are also outside the scope of this article. This, it seems 
to me, leaves as proper topic to be considered tmder this subject, slan- 
der, libel, boycott and inducing an employer to discharge a workman 
by threats to quit or actually quitting their emplo3rment by one or more 
workmen. The law relating to the subjects of slander and libel is 
virtually the same with reference to this topic as it is to other branches 
of the law, and I do not mean to treat of it here. Boycotts of laborers 
are rarely resorted to ; so I shall not consider them. This leaves as my 
subject, "How far is a person protected in the exercise of his vocation 
by the courts by remedies for the action of a workman or combination 
of workmen in procuring his discharge or preventing his emplo3rment 
by threatening to leave their employer's service tmless such person 
is discharged or refused employment?" 

On this question there are a great many decisions, and they are 
by no means in harmony. A moment's reflection will show that courts 
in rendering decisions not only strive to do justice between the par- 
ticular litigants, but, realizing that their findings form part of the law 
governing the future conduct of the community at large, allow them- 
selves to be guided in their decisions by certain general and funda- 
mental principles which law and tradition have evolved as being most 
conducive to the welfare and happiness of the public in common. 
These principles comprise what is usually known as "public policy," 
which might be said to he synonymous with the term, "the greater 
good for the greater niunber." If the conflicting decisions pertaining 
to our subject are closely scrutinized, it will be seen that all are ren- 
dered with these policies, or, to speak more accurately, these phases 
of public policy in mind. So in one case we see the court zealously 
guarding the rights of the individual, while in another the right of 
free competition is given first importance and any injuries suflFered 
by its exercise held to be justified. In other cases, the judge gives 
first thought to freedom of will, holding that any action which en- 
thralls the will is unlawful per se. In numerous instances, the pres- 
ence in the mind of the judge of these principles seems not#to be so 
evident, but he seems to be endeavoring to reconcile the decisions and 
follow the weight of authority. On analysis of the conflict, however, 
it appears that the diflFerence is more apparent than real. It is a 
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difference of degree only — ^a diversity of opinion as to the relative im- 
portance of the various considerations named above. These principles 
will be again referred to throughout the course of tiiis article. 

The administration of law might be said to be a determination 
of rights and a redress of the violation of those rights^ and it is ob- 
vious that the greater part of the time of the courts is devoted to 
determining the rights of the litigants ; for, once the rights arc settled. 
the remedy generally is granted as of course. Once we have settled 
upon the rights of the parties involved, the answer to our question will 
be readily found. So this article is of rights. 

Bouvier defines rights as "well-founded claims of moral beings 
upon one another." He classifies rights as "absolute" and "qualified." 
Absolute rights are also known as "natural" or "inherent" rights ; and 
qualified rights are sometimes called "relative," "correlative," or "com- 
mon" rights. Absolute rights are those which inhere in our frame of 
government and are expressly guaranteed by our constitution, such as 
the right to liberty of motion, the right of contract and the incidents 
of ownership of material property. Because our social and business 
relations are so complicated, it follows that by far the greater num- 
ber of our rights are relative — ^are those which can only be exercised 
in relations with other people, and which must, therefore, necessarily 
be exercised with due regard to similar and equal rights in others. It 
is evident, however, that it is inevitable that these equal rights should 
frequently clash, and it is here that the considerations of the above 
mentioned principles of public policy come into play in determining 
which of the two equal rights shall prevail. 

When we speak of a right or wrong we generally think of the 
person possessing such right or suffering such wrong, rather than of 
the person having the correlative duty or conunitting the correlative 
wrongful act. Is there any difference from the standpoint of damage 
suffered by the- injured person, whether such wrong be done in pur- 
suance of a legitimate or a malicious puipose?^ It seems to me that 
any violation of a right, no matter what the circumstances, is a wrong. 
This does not mean, however, that every such wrong is actionable, 
for in many cases other considerations are present which excuse or 
justify liie infliction of damage. Any damage resulting from the exer- 
cise of an absolute right is always held justified on the theory that it 
is more essential to the public weal that such rig^t be unlimited than 

» Allen V. Flood, A. C. 
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that the injuries inflicted in rare cases be redressed It is in relation 
to the exercise of qualified rights that justification is generally spoken 
of. Among these qualified rights is now generally recognized the rig^t 
of which we are treating — the rig^t to the exercise of one's trade or 
calling.* 

The courts quite unanimously hold that a single individual may 
procure the discharge of a fellow workman without incurring liability, 
no matter what the actor's motive, and whether he is carrying out a 
threat or simply leaving without informing his employer of the reasons 
for his conduct' The right to leave is equal to the right to stay. If 
there is a detriment to one individual, there is a corresponding bene- 
fit to trade in general in allowing uncurbed, legitimate competition. 
If there is a wrong, there is a justification. The importance of free 
competition is considered as of controlling weight and the decisions 
rendered in accordance therewith. 

We come next in our plan as set forth in the appended outline to 
a consideration of the legality of a combination of employes to pro- 
cure the discharge of a fellow-workman.. This is generally done by 
a threat to quit work in a body, or, if this does not prove successful, 
then by an actual suspension of service — what is commonaly called a 
"strike." A strike may be said to be a refusal on the part of employees 
to work for their employer unless some demand is complied with. It 
was thought in England at one time that all combinations were imlaw- 
ful. But it was early recognized in this country that workmen had 
the right to combine to use all legitimate means for their moral, social, 
educational, and vocational advancement. And it has been said that 
what one may legally do, a number may combine to do.* This has 
been settled by statute as the law of England. This proposition is 
undoubtedly true so long as the result produced is simply the sum 
total of the individual acts of the members. But, it is submitted, not 
only does the strength of the organization increase in multiple pro- 
portion to the members, but an entirely new element is present to be 
dealt with. 

When a single worker threatens to quit, the employer may be 
forced to choose between two evils, but whichever course he pursues, 
it is plain that he has considered such course to be to the best of his 

" Gray v. Bldg. Trades Council, 63 L. R. A 753. 

» Pickett V. Walsh, 192 Mass. 572, 6 L. R. A. (N. S.) 1067; Kemp v. Division 
No. 241, 255 III 213; Carter v. Oster, 134 Mo. App. 146. 
«Bolm Mfg. Co. V. Lbr. Assn., 21 L. R. A. 337. 
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interests. His mind has been free. But when a large number of his 
workmen combine and threaten to leave or actually leave his service, 
his realization of the financial and business loss that will be entailed 
upon such action is enough to deprive him of his will in the matter 
and to practically force him to submit to the will of others, when the 
will of such others is contrary to his own. This is the plainest kind 
of duress in fact, and here is a result in direct violation of the policy 
of the courts to preserve liberty of mind as of body. Which shall 
prevail, the policy of prohibiting the enthralling of the will or the 
policy of encouraging free competition? 

When two such leading policies clashed, the courts looked about 
them to find, so to speak, some rules of the game. In what other cases 
had constraint of the mind or body been permitted or practiced by 
the law. Why, clearly in those cases where the general benefit result- 
ing to the public at large had been enough to outweigh the detriment 
suflFered to a particular individual or group of individuals; as the 
restraint of physical liberty when such physical liberty is a menace 
to society, or constraint of the will in cases where courts decree 
specific performance or issue restraining orders. And so in this way 
arose the doctrine of justification as applied in considering the legality 
of strikes. It is not a new doctrine. It pervades the whole theory 
of the law. As was intimated above, the courts often apply it with- 
out recognizing it as such. In some particular subjects, such as 
slander, libel, self-defense, and others, it is given special attention. 
The courts, pursuing this principle to its logical conclusion, evolved 
the doctrine that a labor union might call a strike of all its members 
working for a certain employer or in a certain shop, so long as the 
primary purpose was to benefit the strikers by strengthening the union 
so that it might be better able to cope with the combinations of capital 
in its struggle for better working conditions, increased pay, and 
shorter hours. And so it has been held that, if the primary purpose is 
to benefit the members, then it matters not that there be present the 
secondary intent to injure by their action; and if the primary con- 
sideration be the malicious injury to another, then no expectation of 
gain or benefit will excuse or justify their action. 

But the gain, the struggle for which will furnish sufficient justi- 
fication, must not be a trivial, frivolous, or fancied gain, but a sub- 
stantial gain, such a one as the law will recognize. In the leading case 
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of DeMinico v, Craig, ^ it was held that a strike is not justified which 
seeks to procure the discharge of a foreman who has made himself 
obnoxious solely by his efforts to enforce the rules of the shop. In 
that case^ Judge Loring, in delivering the opinion of the court, said, 
^*One who betters his condition only by escaping from what he merely 
dislikes, and by securing what he likes, does not better his condition 
within the meaning of those words in the rule that employees can 
strike to better their condition." 

However, it has been quite universally held that ends which may 
legitimately be sought by strikes are the employing of only skilled 
workmen, the discharge of incompetent and careless workmen, the 
shortening of hours of labor, and the bettering of sanitary or work- 
ing conditions. Not only must the primary purpose of the strike be 
to benefit the members, but the benefit must be such as will flow 
directly and immediately from their action. On these grounds, a 
strike where there was no dispute between employer and employees, 
but which was simply a "sympathetic" strike, was declared unjusti- 
fied, the court holding that the benefit expected (the final strengthen- 
ing of the organization), was too remote and indirect to excuse the 
injury inflicted.* 

On the question of whether or not a strike is justified, which has 
as its sole purpose the discharge of a non-union employee in order 
that the organization may be strengthened, there is a conflict of 
authorities, and, I believe, this is the only subject upon which there is 
such a conflict. However, here again, I think it is rather a difference 
of opinion as to the relative importance of the rights involved than as 
to what those rights are. In the leading Massachusetts case of Berry 
V, Donovan,'' it was held that the purpose of strengthening itself in 
future contests with the employer would not justify a labor union in 
striking to procure the discharge of a non-union workman. However, 
in this case, the non-union employee was under contract. In Plant v. 
Woods? another leading case from Massachusetts, the same decision 
was pven, but the authority of this case is weakened by the vigorous 
dissent of Chief Justice Holmes, and by the fact that there was intimi- 
dation and force involved. 

The New York Court of Appeals, in a very lucid opinion by 

BDe Minico v. Craig, 217 Mass. 593; 42 L. R. A. (N. S.) 104a 

•Pickett V. Walsh, supra. 

^88 Mass. 353; 5 L. R. A. (N. S.) 899. 

• 176 Mass. 492; 51 L. R. A. 339. 
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Chief Justice Parker held, in the case of National Protective Associa- 
tion of Steam Fitters and Helpers v. Cumming? that it was essential 
to the interests of the working class to declare a strike lawful which 
had for its purpose the discharge of an employee who was not a mem- 
ber of the union. This decision seems to be supported not only by 
the weight of authority, but by the better reasoning. For it is mere 
mockery to grant to laborers the right to combine for the purpose of 
bettering their condition and then deny them the use of their prin- 
cipal weapon of offense. Without the right to refuse to work with 
non-union men, organized labor is helpless before the encroachments 
or combination and capital. 

Before closing this article, I feel it is necessary to say a few 
words on the subject of "threats." A good many of the decisions 
infer that the right of the employee to quit whenever he wishes be- 
comes actionable when exercised in the form of a threat to leave 
unless another employee is discharged. Under the theory of the law 
as set down in this treatise, this distinction is clearly both erroneous 
and useless. What it is lawful to do, it surely is lawful to threaten 
to do.^® The doctrine of justification should furnish the sole basis 
for determining the lawfulness of such actions, for it is an eminently 
fair one. It furnishes an incentive to free competition, generous im- 
pulses, and fair play, and tends to discourage malice and ill-will 
between employer and employee, and between fellow-employees. 

In order to get a clearer conception of the subject as a whole, 
it may perhaps be well to add a brief summary. I have thought it 
more advisable to set down what^ it seemed to me, the leading deci- 
sions have settled as the law, rather than a detailed account of those 
decisions themselves. It seems to be firmly established that a person, 
acting singly, is never liable for procuring the discharge of another 
not under contract. Unions are universally considered lawful, and 
are allowed to strike when their primary purpose is to secure to them- 
selves a substantial benefit. This benefit must be the natural and 
direct result of their action. The better authority holds that the 
strengthening of the union resulting from refusing to work with non- 
union men is a justifiable, lawful purpose. 

Geo. L. Stemmler. 



M70N. Y. 315;58L. R. A. 135. 

»• Longshore Pmtg. & Pub. Co. v. HoweH, 26 Ore. 527. 28 L. R, A. 464. 
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NOTES 
THE WORKMEN'S COMPENSATION CASES 

The constitutionality of compulsory accident compensation laws 
has been upheld in two decisions of the U. S. Supreme Court.^ In 
New York Central Railroad Co. v. White? the court upheld a law 
requiring employers to pay compensation to employees in enumerated 
hazardous occupations for injuries by accident arising out of and in 
course of employment, regardless of fault, and requiring them to 
insure payment of same. In Mountain Timber Co. v. Washington* 
the court went a step further and pronounced valid a law requiring 
employers to pay into a state fund such sums for insurance as should 
be assessed by the insurance department upon their class or occupa- 
tion. The court draws the distinction that while the New York law 
says, "Pay your employees when they are injured and insure such 
payment," the Washington law says, "Whether your employees are 
injured or not, pay insurance into our state fund and we will pay 
compensation in case of injury." Although the effect of the laws is 
the same, the burden is more direct under the New York law. 

The New York case settles once for all, the proposition, ques- 
tioned by the Ives decision ^ that liability without fault is constitu- 
tional. The argxmient is the well accepted one, that no one has a 
vested interest in the rules of the common law, and that liability with- 
out fault is not new to that law. The court cites the rule of respon- 
dant superior, the liability of innkeepers, and the rule as to dangerous 
things as common law examples of liability without fault, and also 
its own decisions in Mondou v. Ry.^ and C, B. Q. v. McGuire • on 
limitation of freedom of contract. 

The Washington case considers whether the requirement of pay- 
ments under the law constitutes a taking in excess of the police power, 
and interprets that power in the most liberal terms. It holds that the 
taking of private property is justified in this case "by the public nature 
of the object." "Special burdens are often necessary for general bene- 
fits," says the court. "The idea of special excise taxes for regula- 

^ For discussion of this question, see 2 St Louis Law Rev. 29. 

^37 Sup. Ct. Rep. 297. 

9 37 Sup. Ct. Rep. 260. 

* Ives V. S. Buffalo Ry. 201 N. Y. 271. 

»223 U. S. 1. 52. 

•219 U. S. 549,571. 
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tion and revenue proportioned to the special injury attributable to the 
activities of the taxed is not novel." '^ 

Besides upholding these beneficial laws, the cases make history 
in the law of master and servant, and add a new chapter to the liberal 
interpretation of the police power. In the New York case, the court 
labels the fellow-servant rule and assumption of risk as "the product 
of a judicial conception," and argues the validity of the present law 
fairly on the facts, after the most approved method of "sociological 
jurisprudence." "In excluding the question of fault as a cause of 
injury, the act in effect disregards the proximate cause and looks to 
one more remote — the primary cause, as it may be deemed — ^and that 
is the emplo)anent itself." The loss by injury is "a loss arising out of 
the business, and, however, it may be charged up, is an expense of 
the operation, as truly as the cost of repairing broken machinery, or 
any other expense that ordinarily is paid by the employer." 

The greatest significance of the cases is the recognition of the 
public nature of all emplo)anents. "Certainly the operation of indus- 
trial establishments that, in the ordinary course of things, frequently 
and inevitably produce disabling or mortal injuries to the human 
beings employed, is not a matter of wholly private concern. ... A 
familiar exercise of state power is the grant of pensions to disabled 
soldiers and to the widows and dependents of those killed in war. . . . 
But is the state powerless to compensate with pensions or otherwise, 
those who are disabled, or the dependents of those whose lives are 
lost, in the industrial occupations that are so necessary to develop the 
resources and add to the wealth and prosperity of the nation?" The 
court therefore concludes that the state "may regulate the carrying 
on ol industrial occupations that frequently and inevitably produce 
personal injuries and disability. . . . and require that these htmian 
losses shall be charged against the industry either directly as is done 
in the case of the New York act. ... or by publicly administering the 
compensation and distributing the cost among the industries affected 
by a reasonable system of occupation taxes." R. W. C. 

'The Court here cites Noble State Bank v. Haskell, 219 U. S. 104; Hcn- 
drick V. Md. 235. U. S. 610; Kane v. N. J. 242 U. S. 160; Morcy v. Brown, 42 
N. H. 373. 
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THE RIGHT OF A WIFE TO SUE HER HUSBAND 

FOR A TORT COMMITTED AGAINST HER 

PERSON DURING COVERTURE 

Probably with respect to no other subject has the law undergone 
a greater change in the last century than it has with reference to the 
status of a married woman — ^her ability to hold property, to contract, 
to sue and be sued, to be recognized as an entity separate and distinct 
from that of her husband. Whereas, in the eighteenth century her 
rights as an individual were less than those of a lunatic (as he could 
hold separate property, while she could not), today her property rights 
are as great as those of her husband, she may contract as freely as a 
feme sole, and her other rights are being constantly extended. 

Before taking up in detail the subject of this article, it might be 
well to take a general view of the history and development of that 
branch of the law of which this subject forms a part. 

Under the common law, the entity of the wife was regarded as 
absolutely merged in that of the husband. They were, in contempla- 
tion of the law, but one legal unity. Her property at the time of the 
marriage became his; she could contract only with his consent; she 
could sue or be sued only by having him joined with her as party plain- 
tiff or defendant, and obviously, for this reason, no action was sus- 
tainable between them.^ 

The first step toward the emancipation of the wife from these 
disabilities came with the recognition in equity of these estates which 
had been settled to her sole and separate use.^ Courts of Equity 
allowed a married woman to maintain a suit in her own name, and 
she could husband in a Court of Chancery.* This practice was in keep- 
ing with the policy of the chancery courts in granting a remedy where- 
ever there was none at law. 

Following this came the so-called "married women's acts," giv- 
ing to the wife the same rights of property and contract that her hus- 
band had ^, and today the courts of several states seem to have gone 
so far as to advocate that the marital entity be disregarded for any 
and all purposes. 

1 Bank of America v Banks, 101 U. S. 240. 

* Elliot V. Waring, 17 Amer. Dec 69; Tonnes v. Durbin, 3 Metcalfe 352; 77 
Am. Dec. 176. 

* Warner v. Warner, 1 Dick 90; Lombard v. Morse, 155 Mass. 136. 

* Cook v. Cook, 125 Ala. 583; Reed v. Painter, 145 Mo. 341 ; Smith v. Smith, 
20 R. L 556; Montgomery v. Montgomery, 142 Mo. App. 48L 
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This article deals with the development and present state of the 
law respecting the right of the wife to sue her husband for damages 
for a tort committed by him against her person during coverture. 

It follows from what was said above, that, at common law, no 
such action was sustainable. Not only the legal conception of the 
marital relation stood in the way of such a suit, but the very mode of 
procedure of the courts precluded such an action, as the wife had 
necessarily to join her husband as party with her, and, in fact, he was 
considered as the real party plaintiff. Obviously, with the same per- 
son both plaintiff and defendant, the action would not lie. So, for 
any changes in this doctrine, we must look to the "enabling statutes" 
mentioned above. Evidently, to ascertain the rule in any given state, 
the logical course would be to examine the statutes and the decisions 
of that state. However, these statutes are in general so similar that 
it is possible to treat them and the decisions rendered under them as 
though they were in fact identical. All the statutes are explicit as 
to the property and contract rights conferred, but none that I have 
seen have made any express provision for suits between husband and 
wife for purely personal torts, and in construing the effect of the 
statutes as to these actions, courts have arrived at various conclusions. 

All through the nineteenth century and up until the year 1914, 
the courts uniformly held that these acts intended to give merely the 
rights expressly set forth, and never meant so far to recognize the 
separate entity of the wife as to allow her to sue her husband for a 
personal tort. 

Quite a number of strong and well reasoned decisions lay down 
this rule. New York was, perhaps, one of the first states to pass one 
of the statutes in question.^ In 1863, a case came up before the 
Supreme Court of that state, in which a woman was suing her hus- 
band for an assault, and it was held that the statute simply gave to 
the wife certain property rights and did not confer upon her a right 
of action against her husband for an assault,* nor for slander.^ In 
1882 the same court, acting on the theory that this rule had outgrown 
its usefulness, allowed a wife to recover for an assault by her hus- 
band,' but this decision was promptly reversed by the Court of Ap- 

s Laws of 1862 (N. Y.) Chapter 172. (This was practically the same as the 
earlier statute passed in 1847). 

^ Longendyke v. Longendyke, 44 Barb. 366. 
' Freethy v. Frccthy, 42 Barb. 641. 
s Schulz V. Schulz, 27 Hun. 26. 
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peals.^ Only one case involving the point has since arisen in New 
York, that of Abbe v. Abbe,^^ decided by the Appellate Division of the 
Supreme Court in 1897, in which the decision of the Court of Appeals 
m Schulz V. Schfdz, supra, was followed. 

The United States Supreme Court has adhered to the same rule. 
The Court of Appeals of the District of Columbia held, in the case of 
Thompson v. Thompson,^^ that a statute permitting married women 
to sue separately "for torts committed against them, as fully and 
freely as if they were unmarried,"^* would not permit a married 
woman to sue her husband for an assault during coverture, as such 
litigation would be "vicious in principle and contrary to sound public 
policy." An appeal was taken to the Supreme Court of the United 
States, and, two years later, the decision was affirmed.^* Judge Day 
said in his opinion, "An examination of this class of legislation will 
show that it has gone much further in the direction of giving rights 
to the wife in the management and control of her separate property 
than it has in giving rights of action directly against the husband. In 
no act called to our attention has the right of the wife been carried 
to the extent of opening the courts to complaints of the character of 
the one here involved." However, in this case there was a strong dis- 
senting opinion written by Justice Harlan, concurred in by Justices 
Hughes and Holmes. 

Section 5530 of the Statutes of Minnesota, provided that "women 
shall retain the same legal personality after marriage as before mar- 
riage, and for any injury sustained to her reputation, person, property 
or character, or any natural rig^t, she shall have the same right to 
appeal, in her own name alone, for redress and protection, that her 
husband has to appeal in his name alone." The Supreme Court of 
that state, in the oft-cited case of Strom v. Strom}* refused to allow 
recovery to a woman against her husband for a personal tort, holding 
that the purpose of the statute was merely to place husband and wife 
on an equality as to actions by either for injuries, and did not 
authorize either to bring an action against the other. A point was 
made by counsel for the plaintiff that the right to sue for a tort being 
a property right, it fell within the express terms of the statute. The 

• Schulz V. Schulz, 89 N. Y. 644. 

i*22 App. Div. 483. 

"31 App. D. C, 557 (1908). 

"D. C. Code Sec. 1155. 

M Thompson v. Thompson, 218 U. S. 611; 30 L. R. A. (N. S.) 1153 (1910). 

M98 Minn. 427; 6 L. R. A. (N. S.) 191 (1906). 
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court held, however, that, since at common law she had no such right 
against her husband, and since the statute had not expressly given 
her such a right, there was no property right to protect. The same 
rule was adopted in Michigan in the case of Banfield v. Banfield,^^ 
and in New Jersey in the case of Drum v. Drum.^* 

In Missouri, in two recent well-reasoned decisions, the law seems 
to be deiinitely settled that no action can be brought by a wiie for a 
tort against her person by the husband. T|he case of Rogers v. 
Rogers,^'' decided in 1915, was an action for false imprisonment in 
having the plaintiff committed to and confined in an insane asylum. 
Judge Walker, in a strong opinion, held that the statute guaranteeing 
to married women certain rights ^* meant to give her only such con- 
tract and separate property rights as her husband had, and neither 
one had a right to sue the other for a personal tort. The decision in 
this case was followed without question by Judge Ellison of the Kan-* 
sas City Court of Appeals in the very recent case of Butterfield v. 
Butterfield,^^ decided in July, 1916. 

In Maine, in the case of Abbot v. Abbot, ^ a wife, after being 
divorced from her husband, sued him for assault and false imprison- 
ment in having her committed to an insane asyltun during coverture. 
The contention of the plaintiff was that the inability to sue her hus- 
band during coverture was due to the fact that the right of action 
was suspended during this period, rather than because no such right 
arose. The court denied the right of the wife to recover. It held 
that no action had ever arisen, and that divorce could not make that 
a cause of action which was not a cause of action before. This deci- 
sion was later followed in the case of Libbey v, Berry,^ the judge 
stating in his opinion that the statute ^ did not enable her "to main- 
tain suits which could not have been brought in his name, either alone 
or as party plaintiff with her.'' An Illinois case in which the facts 
were similar to those in Abbot v. Abbot was decided in the same way 
and upon the same grounds,^ and in Iowa, it was early decided, that 

"117 Mich. 80; 40 L. R. A. 757 (1898). 

"69 N. J. L. 557. 

"265 Mo. 200. 

M R. S. of Mo. 1909, Sec. 8304. 

w 187 S. W. 295. 

»67 Me. 304 (1877), 

n 74 Me. 286 (1883). 

MStat. of Mo. 1876, c. 112. 

» Maine v. Maine, 46 III Ai»p. 106, (1891). 
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though radical changes in the relation of husband and wife had been 
made by the statute, still these changes did not reach the extent of 
allowing the wife to sue the husband for an assault during coverture.^ 

In the case of LUlienkamp v. Rippetoe,^ decided in Tennessee 
in 1915, it was held that, since the married woman's act was in abroga- 
gation of the common law, it must be strictly construed, and only such 
changes recognized as were expressly laid down. The court said, in 
part, "VVe must assume that the legislature had in mind the passage 
of the act, the fundamental doctrine of the unity of husband and wife 
under the common law, and to the correlative duties of husband and 
wife to each other, and to the well-being of the social order growing 
out of the marriage relation, and that, if it had been the purpose of 
the legislature to alter these further than as indicated in the act, that 
purpose would have appeared by necessary implication." 

In Washington, in the case of SchtUs v. Christopher,^ a wife 
sued her husband for an assault. It was held that a statute which 
provided that "the wife shall have the same right that the husband 
has to appeal to the courts in her individual name for any tmjust 
usurpation of her natural or property rights,"^ did not authorize 
her to maintain this action, as the statue merely intended to give to 
the wife the same rights that the husband had at common law, and 
the husband never had such a right. 

In Texas the rule is the same, though there is evident a strong 
inclination on the part of the courts to change it. The rule was estab- 
lished in 1886 in the case of Nickerson v. Nickerson.^ The decision 
in this case was reluctantly followed in 1908 in the case of Skyes v. 
Speer,^ and in 1913 in the case of Wilson v. Braum,^ The judge 
says in the latter case, "The rule in Nickerson v. Nickerson seems 
to be supported by the weight of authority, and, whatever may be our 
views, we do not feel justified in declining to accept it as the estab- 
lished law of this state." 

Up to the present time I have been able to find but three cases 
allowing recovery to the wife in the kind of actions we have been 
discussing. The first two, a Connecticut case and an Oklahoma case, 

«* Peters V. Peters, 42 la. 182 (1875). 

» 179 S. W. 628; L. R A. 1916 B. 881. 

"65 Wash. 496 (1911). 

•^ Rem. and Bal. Code. Sec 5926i 

«65 Texas 281. 

»112S. W. 422. 

••154S. W. 322. 
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appeared in the early part of the year 1914, and the third, a New 
Hampshire case, was decided in 1915. 

In Connecticut, the statute provided that "neither husband nor 
wife shall acquire, by force of the marriage, any right to or interest 
in any property held by the other before, or acquired after, such 
marriage," and the wife "shall have power to nu^e contracts with 
third persons, and to convey to them real and personal estate, as if 
immarried." ^ The court in Brown v, Brawn,^ decided that the pur- 
pose of the statute was not merely to ameliorate the condition of the 
wife as to property rights, but to abolish the conception of the merger 
of legal identities, and to establish "a new foundation, namely, equality 
of husband and wife in legal identity and capacity of owning prop- 
erty." Under this ruling the plaintiff was allowed to recover against 
her husband for an assault and false imprisonment. 

The Oklahoma statute provided that, "for any injuries sustained 
to her reputation, person, property, or any natural right, she shall 
have the same right to appeal in her own name alone, to the courts of 
law or equity for redress and protection, that her husband has in his 
own name alone." ^ Another statute abolished the former rule that 
statutes in derogation of the common law should be strictly con- 
strued." It was held, in the case of Fielder v. Fielder,^ that this 
required a liberal construction, and that, under such a construction, 
a wife should be allowed to recover for a gunshot wound indicted by 
her husband. 

The New Hampshire case, Gilnum v. Gilman,^ decided that 
under a statute which provided that "the wife may sue and be sued, 
in all matters in law and equity, and upon any contract by her made, 
or for any wrong by her done, as if she were unmarried," ^ a wife 
might sue her husband for a tort, the only test being whether or not 
the action would lie if the marital relation were disr^[arded. 

I believe that, in the foregoing article, I have examined prac- 
tically every case that has arisen under this topic in this country. It 
is clear that, up until the year 1914, there was an unbroken line of 
authority uniformly disallowing the actions by the wife that we have 

«i Acts 1877, chap. 114. 

«88 Conn. 42; 52 L. R A. (N. S.) 185. 

» Rev. Laws 1910. tec. 5363. 

«« Rev. Laws 1910, sec 294a 

K42 Okla. 124; 52 L. R A. (N. S.) 189. 

«L. R A. 1916 B. 907. 

»' Public Laws, Chap. 176, sec 2. 
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been discussing; not, however, without strong dissenting opinions in 
several cases. Since that time, three courts have allowed the wife to 
recover for personal injury inflicted by the husband. Just what 
development the next few years will bring remains yet to be seen. 
It is unsafe at all times to predict what the future development 
of the law on a subject will be, but, if the dissenting opinions in some 
of the cases, together with the actual decisions in others, are an indi- 
cation of the sentiment of the courts, then I think it is safe to say 
that there is a growing inclination to construe the statutes liberally, 
and allow the wife to sue and recover damages from her husband for 
a tort committed against her person during coverture. 

G. L. S. 
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THE LAW MERCHANT AS A DISTINCT BODY OF 

LAW 

There has been considerable discussion during recent years among 
the students of jurisprudence of the country concerning uniformity 
of law, particularly of commercial law. They have sought to estab- 
lish this uniformity not only by legislation but through more uniform 
interpretation on the part of lawyers and judges. Without pausing 
here to review what has been accomplished by organizations for this 
purpose, I wish to call attention to some of the difficulties which they 
have encountered. We live in a great commercial country composed 
of fifty jurisdictions, through which commerce flows uninterrupted 
by state lines, custom barriers, and local prejudices, save insofar as 
business may be hampered or intimidated by the lack of uniformity 
in the body of law now known as commercial law. 

There is some significance in the history of the origin of the law 
embraced in the law merchant in its bearing upon the present situa- 
tion. The law merchant or the lex mercatoria was a system of laws 
governing merchants and mercantile transactions, which were in 
force during the latter half of the Medieval Period of history, not 
only in England but also in all the countries of western continental 
Europe. The principal subjects covered were insurance, bottomry, 
charter parties, sailors' wages and factors and agents. This law was 
administered in special courts, which were in the main conducted by 
the merchants themselves. The effect of this was to harmonize the 
lex mercatoria in the different countries. The merchant traders 
traveling from fair to fair might form part of a court at St Ives 
today and in a few weeks they might be found in one of the European 
marts forming a part of one of the market courts there. It would be 
preposterous to imagine that courts so constituted should enforce one 
principle at Bristol and another at Ypres. The same questions were 
constantly arising and they were doubtless decided in the same way 
in all places, whether at Lyons, Antwerp, Winchester or St. Ives, to 
which places the merchants flocked from afar in the season of the 
fairs. There were impressed upon the commercial rules growing out 
of the custom of merchants certain international characteristics. These 
rules bore a peculiar relation to the respective systems of law exist- 
ing in the several coimtries in which the law merchant, by virtue of 
the customs of merchants prevailed. During the middle ages, these 
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merchants engaged in international commerce, being much more en- 
lightened than most of their countrymen and better capable of govern- 
ing their own trade, were naturally unwilling to leave the determina- 
tion of their rights with respect to such trade to the crude forms of 
law and rude courts that administered the local laws of continental 
Europe. These informal tribunals were nothing more than commit- 
tees of arbitration, and it was not until the courts of the various coun- 
tries had arisen to a higher level of education that these informal 
mercantile courts were superceded by them. 

The law merchant is said to be a part of international law, but 
it is international only in the sense that the principles applicable are 
those that are recognized in all civilized nations. That is the law 
merchant is a portion of the jus gentium, but not of the jus inter 
gentes, 

I have not attempted in the above remarks to make a complete 
statement of the development of the law merchant, but to set forth 
a few facts which tend to show its development as a body of law 
separate and distinct from other systems. 

We sometimes hear or read of the absorption of the law merchant 
by the common law. No one should be misled by such statements into 
believing that the law merchant, after the so-called absorption by the 
common law, lost its identity as a distinct system of law. More 
specifically, the term absorption has meant the taking over the whole 
body of law and administering it in the common law courts. Thus 
we may trace the history of this taking over by the common law* 
courts by dividing it into three stages, the first prior to the time of 
Coke, when it was a special kind of law administered in a special 
court for a special class of the community, the merchants. The second 
stage was one of transition, the law merchant being administered in 
the common law courts, but as a body of customs to be proved as a 
fact in each individual case of doubt. The third stage^ as continued 
to the present day, dates from the presidency of the King's Bench 
by Lord Mansfield, under whom it is said to have been moulded into 
the mercantile law of today. 

It seems there has been a failure on the part of some of our 
jurists to fully appreciate the fact that the law merchant is a separate 
and distinct body of law as truly as is equity, common law and 
admiralty. This failure to so regard it has lead to no inconsiderable 
amotmt of confusion, and is one of the chief obstacles in the way of 
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securing uniform commercial laws in this country. For instance, 
many of our states have adopted the Uniform Negotiable Instnmients 
Law, but as long as the courts of each jurisdiction place their owh 
interpretation upon them according to common law principles and 
others interpret them in the light of the law merchant, any effort to 
secure uniform laws mig^t as well be abandoned; for what use are 
uniform laws if they are not to be uniformly construed in the courts 
of the land? I know of no better illustration of the confusion of 
these two systems of law than that given in a report to the American 
Bar Association on The Uniformity of Judicial Decisions, in which 
they said concerning decisions under the Uniform Negotiable Instru- 
ments Law, "that many of the counsel and many of the judges in their 
opinions are more imbued with the spirit of the common law than 
with the spirit of the 'Law Merchants.' " The word "surety" is not 
to be found even once in the uniform statute under consideration, 
yet counsel, in their briefs and arguments, as well as judges in their 
opinions, speak constantly of certain parties to the cases as being 
sureties. It is a common law term, unknown to the "Law Merchant" 
This carrying over into the field of the "Law Merchant" the use of 
the terms of the common law shows that the lawyers and judges have 
not learned to think in the terms of the "Law Merchant" when deal- 
ing with questions under the "Law Merchant," but think, and there- 
fore, reason as if they were still dealing with questions under the 
common law. It is this obliteration or ignoring of the distinction 
between two different systems that leads the judges in many cases to 
speak of the "common law of negotiable instnunents," meaning the 
"Law Merchant." We do not speak of the common law of equity, 
nor of the common law ot admiralty. The "Law Merchant," like 
equity, is not a part of the common law ; it is a separate system of law. 
As Bigelow says in "The Law of Bills, Notes and Cheques," page 5 : 
"The mischief lies in the mistaken notion implied, that the 'Law Mer- 
chant' is a sort of poor relation of the common law, or rather that 
it is a dependent of the common law, subject to it wherever its own 
language is not plain. Such instances, in other words, overlook 
the fact that the 'Law Merchant' is an independent parallel system 
of law, like equity or admiralty. The 'Law Merchant' is not even a 
modification of the common law; it occupies a field over which the 
common law does not and never did extend." 

"While generally speaking, our federal courts regard the laws of 
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the several states and their construction by the state courts, this is 
not necessarily true in case of questions of general commercial law. 
Here is recognition by the federal courts, including the Supreme Court 
of the United States, that the law of negotiable instruments is not a 
part of the common law of the states. 

"Before legislatures enacted statutes and the courts decided cases 
which became a part of the written law, the necessities of business 
and the usuages of trade produced a system controlling absolutely 
commercial intercourse. — Eatom & Gilbert on Commercial Paper, 52." 

"Only mischief can arise or has arisen from tmdertaking to super- 
impose common law rules and reasoning upon the law of negotiable 
instruments, instead of following the rules established by the custom 
of merchants." C. R. T. 
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DIGEST NOTE. 

PATENTS— FIXING OF RESALE PRICES— AGAIN IN- 
VALIDATED. 

Held that a "license notice/' attached to a patented article and 
fixing the price below which the article cannot be resold, or used 
when so resold, without rendering the purchaser and user liable to 
an action for "infringement" of the patent, is illegal and void as a 
restraint upon alienation. — Straus v, Victor Talking Machine Co. 
decided April 9, 1917, by the Supreme Court of the United States 
(opinion of Mr. Justice Clarke). 

This decision marks the ultimate failure of the most pertinacious 
attempt to maintain uniform resale prices by virtue of patent rights 
that has yet been made. In Victor Talking Machine Co. v. The Fair 
(1903, 7th C. C. A.^ 123 Fed. 424, the Court of Appeals solemnly 
held that it was "infringement" of the patent for the defendant to 
cut the "licensed" resale price fixed by the patent owner-vendor, 
although the defendant had bought, paid for and owned the machines, 
just as it owned the ginghams and buttons in its stock. This ruling 
with many others to a like effect was wiped out by Bauer v. O'Donnell 
(1913) 229 U. S. 1. But in that case the court distinguished Henry v. 
A. B. Dick Co. (1912) 224 U. S. 1 (in which it was held by a ma- 
jority of four to three justices that the patent owner could sell his 
patented machine and at the same time "license" its use only in con- 
nection wtih unpatented accessories obtained from the vendor) on 
the ground that only a "qualified title" (whatever that may mean) 
to the machine passed, whereas in the Bauer case the unqualified title 
was conveyed. Thereupon the Victor Company (just two months 
after the date of the Bauer case decision) "adroitly modified" the 
language and form of its "license notice" in the attempt to make the 
right to use the "invention" externalized in the chattel sold, contingent 
upon the payment by "the unlicensed public" of the "licensed price." 
The court makes no effort to conceal its resentment at this piece 
of clumsy indirection. The plaintiffs whole course of conduct indi- 
cates that "the scheme was regarded by the plaintiff itself and its 
agents simply as one for maintaining prices by holding a patent in- 
fringement suit in terrorem over the ignorant and the timid." "It 
would be a perversion of terms to call the transaction intended to be 
embodied in this system of marketing plaintiffs machines a license 
to use the invention.' " 

Inasmuch as the patent right is incorporeal and consists altogether 
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in the negative right, by means of infringement suits, to exclude 
others from making, using or selling the thing patented, it would seem 
incredible that courts should perceive any possible connection between 
the patent right and a common law contract of sale. But for near 
a quarter of a century the lower Federal Courts have steadfastly up- 
held all manner of "license" restrictions in connection with the sale or 
lease of patent protected chattels. For over fifty years the Supreme 
Court has ruled that the rig^t to make, use and sell is not derived from 
or sanctioned by the patent law, see Bauer v. O'DonneU, supra, and 
In re Brosnahan (188) 18 Fed. 62 (Mr. Justice Miller). "It is one 
of the misfortunes of the law that ideas become encysted in phrases 
and thereafter for a long time cease to provoke further analysis" 
(Hyde v. U. S. 1912, 225 U. S. at 391, Mr. Justice Holmes, dissent- 
ing) 

DIGEST NOTE. 

PATENTS— TYING CLAUSE— LICENSE NOTICE INVAL- 
IDATED— //enry V, A, B. Dick Co. (1912), 224 U. S, 1 (the Mimeo- 
graph case) overruled. 

Held that a notice attached to a patented moving picture machine 
whereby the purchaser is obligated (1) to purchase (unpatented) 
films for use therewith exclusively from the vendor of the machine 
and (2) to perform other conditions subsequently to be nominated by 
the vendor, is not sanctioned by the patent law and is illegal and void 
as "gravely injurious" to "public interest." — Motion Picture Patents 
Company v. Universal Film Mfg Co., April 9, 1917, decided by Su- 
preme Court of the United States (opinion by Mr. Justice Clarke). 

It is undeniable that this decision is of great importance. The 
court might easily have reached the same result by applying Sec. 3 
of the Clayton Act, as did the Court of Appeals ; it declined so to do 
and instead aggressively overruled the Dick case along with its fore- 
runner the Button Fastener case (1896, 6th C. C. A.) 77 Fed. 288. 
The soundness of the Dick case from the date of its decision has been 
questioned (see 5"/. Louis Law Review, Vol. 1, page 203). The rea- 
soning in that case, say the court, is unsound, 

"from failure to distinguish between the rights which are given 
to the inventor by the patent law and which he may assert 
against all the world through an infringement proceeding and 
rights which he may create for himself by private contract 
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which, however, are subject to the rules of general as distin- 
guished from those of the patent law." (Italics are mine). 

This declaration and the conclusion announced seems an inevit- 
able implication of the patent statutes; it is sustained by all authori- 
ties (except the Dick case and its like) ; what is more, an opposite 
ruling could not be accommodated to other laws, both Federal and 
State. 

If a contract pertaining to a patented machine is sanctioned by, 
or its legality is to be measured under, the patent statutes, then, it is 
obvious that the validity of such contract cannot be measured by the 
general law of contracts, including the Federal Anti-Trust Act and 
the State Anti-Monopoly Statutes. The Federal Government can only 
attack or question the validity of a patent by a bill in equity on the 
ground of fraud in its procurement (U. 5*. v. Am, Bell Telephone Co., 
128 U. S. 315) ; and the States are powerless to question or attack 
a patent in any way or on any ground. R. S. (U. S.), Sec. 4920 
enumerates five special defenses pleadable in infringement suits, any- 
one of which, if pleaded and proved, will not only defeat the action, 
but will also destroy the patent Walker on Patents (4th Ed.), Sec 
441, entunerates twenty-seven separate defenses pleadable in such 
actions, some of which, if sustained will overthrow the patent, and 
others of which, will exonerate the defendant. These constitute both 
statutory and judicial immunities which Congress and the courts have 
conferred upon the public, against the existence of unauthorized and 
illegal monpolies. In the Dick case the record showed that the patent 
owner had in force 11,000 of the restrictive contracts (/. c, 149 Fed. 
at 425) ; in the Button Fastener case there were 49,000 such conn 
tracts (/. c. 77 Fed. at 301). In a suit by the Federal or a State 
Government to have these systems of contracts annulled, as illtgai 
restraints on trade, neither Federal nor State Courts would have 
jurisdiction to question the validity of the patents. And for either 
court to uphold the contracts by assuming the validity of the patents 
would be to "sport away" (Marbury v. Madison, 1 Cranch at 156, the 
Chief Justice) these immunities. For "no rig^t can be defeated, in 
law, unless the party claiming it, has himself an opportunity to sup- 
port it" (Georgia v, Brailsford 1790, 2 Dallas at 407, Jr. Justice 
Iredell). 

If the assumption were indulged, one who owns a patent (which 
when properly tested may be found to be void) could override all 
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limitations, both Federal and State, on the right to contract in restraint 
of trade. 

What is sanctioned by the patent statutes (i. e, the right to bring 
infringement suits in the Federal Courts) is not denied by any Anti- 
Monopoly Statutes (Federal or State) and, conversely, what is denied 
by the latter is not sanctioned by the patent statutes. The patent 
statutes authorize the patent owner to attempt the exclusion of com- 
petition in the thing patented only by infringement suits; the Anti- 
Monopoly Statutes denounce as a crime the exclusion of competition 
by contracts. One instrumentality is given and one taken away. To 
permit the patent owner, in the name (but not in the exercise) of 
the legal instrumentality to substitute therefor and use instead the 
criminal instrumentality, would be to sanction juristic counterfeiting. 
And that would be (as the court said) "gravely injurious.'' 

F. Y. G. 
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DISPOSAL OF ASSETS INDISPENSABLE TO THE 
BUSINESS OF A CORPORATION 

Two fundamental principles underiie the rules of law which regu- 
late the alienation of property by private and quasi-public incorporated 
companies. The first is that a private company is organized by the 
members as a device to carry on the business designated in the charter, 
and therefore a disposal of assets, either total or partial, which will 
frustrate that pupose, is unlawful unless consented to by all the mem- 
bers; whereas a disposal adapted to realize the purpose is within the 
powers of the company acting through its board of directors. The 
second principle is, that private corporations affected with a public use, 
like railway companies for example, must not make such a disposition 
of their property as will disable them to serve the public, without first 
obtaining the consent of the sovereignty which granted their franchises, 
and granted them in consideration of the public being served by the 
companies in the occupations these are authorized to pursue. In the 
enforcement of these principles, the common law withholds from the 
directors and officers of a corporation the power to dissolve it, their 
duty being to see that its business is carried on, and properly carried 
on, until the shareholders, to whom is left the power of dissolution 
and winding up, decide to the contrary. ^*^ And what they are with- 
out power to do by direct action, they are equally without power to 
do indirectly by a transfer of all or part of the corporate property, 
when the transfer will render the continuation of the business of the 
company impossible. (2 Thomp. Corp, jrrf Edn., Sec, 1187), 

(»> Smith V. Smith, 3 Desaus, (S. C.) 557; Trcadwcll v. Salisbury Mfg. Co., 
7 Gray 393; 1 Morawetz Corps, Sees. 512 et scq.; 2 Thompson Corps, M Ed, 
Sec 1187; 5 Thompson Corps, 2d Edn., Sec. 6478. 
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But the directors may dispose of assets when to do so is necessary 
to pay the company's debts, it being a duty of the directors to see that 
the debts are paid/**^ And in the absence of a statutory restriction, 
which is, however, often imposed, the authority to mortgage a com- 
pany's property is in the board of directors, as one of the incidents of 
directorial authority in the management of the business/^^ 

The courts and commentators agree that the right to dispose of 
all the assets of a solvent, profit-eaming corporation remains witti the 
shareholders, but disagree about whether this right belongs to the 
holders of a majority interest in the capital stock or to the entire 
interest Otherwise stated, they disagree as to whether the unanimous 
consent of the members is requisite to the validity of such an act 
The transfer of an asset indispensable to the transaction of the com- 
pany's affairs, and the transfer of which necessarily would terminate 
corporate activity, stands upon the same principles as regards its 
validity. 

One writer says that "ever since the case of Abbot v, American 
Hard Rubber Company, the law has been clearly established in this 
country that a dissenting stockholder may prevent the sale of all the 
corporate property when the corporation is a solvent, going con- 
cern." <**> In another work we find this statement, "The law is well 
settled that the majority of a solvent, prosperous corporation cannot, 
as against the dissent of the minority, direct the sale of the entire 
corporate property where there is no exigency demanding such a 
course, since the contract between the stockholders is that their joint 
fund shall be employed for the purposes specified in their charter." <•> 
In a supplement to that work, it is said : "In the absence of any statu- 
tory or charter restriction, a majority of the stockholders may direct 
a sale of all the corporate property." ^'^ 

A third treatise is more guarded in declaring that except when 
restricted by law or public policy, corporations have an absolute right 
of disposal, unlimited as to objects, circumstances or quantity, and 
that this right belongs clearly to private companies formed for manu- 
facturing and trading; a broad statement, which is qualified by the 
further one, that "a majority of the shareholders of a prosperous 

<^> Hutchinson v. Greene, 91 Mt>. 367; Dana v. Bank of United States, 5 
Watts & S, 223; 1 Beach Private Corps, Sec 358. 

<e) Blood v. La Serena k Co^ 113 Calif. 221 ; Thompson v. Natchez Co., 68 
Miss. 423; 3 Cook Corps, 7th Edn., Sec 808; 3 Thompson Corps, Sec 2560, 
it seq, 

<d) 3 Cook Corps., 7th Edn.. Sec 670. 

<•> 4 Thompson Corps., 2d Edn., Sec 4489. 

<<> White's Supplement, Sec 2420. 
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corporatioa cannot sell out the property and invest in other enter- 
prises against the wishes of the minority. Nor may the directors, even 
with the consent of a majority of the shareholders do so." <»> That 
proposition, if taken according to its full terms, is unquestionable; 
for it is a cardinal rule of corporation law that the investment of a 
shareholder in the capital stock of a company formed to conduct a 
particular business, cannot be diverted without his consent so as to 
cause it to be risked in a different enterprise from the one the com- 
pany was chartered to tmdertake. And this is so, whether the diver- 
sion will result from his company itself engaging in the new business 
or from the transfer of its capital to another company. <"*^ 

Another author concedes to a corporation unlimited power to dis- 
pose of its property as an incident of corporate activity, unless it is 
expressly restrained by law, and says the right of corporate disposal 
is as full as that of an individual; but says further that this power 
will not be implied, if to do so will conflict with any express provi- 
sion of the charter or "with the rights of other persons, or of the 
public. Thus a corporation having public duties to perform cannot 
alienate any property which is required to enable the company to per- 
form those duties in a proper manner."^*^ 

A recent writer states quite accurately the condition of the law 
of the question we are investigating, when he confesses that "the 
American cases on the subject are neither numerous nor conclusive." ^^' 
The cases containing dicta on the question are numerous; but there 
are few, if any, where decision of the point was required t^ the facts 
involved, even when decisions upon it were actually given. The prop- 
osition that a prosperous corporation cannot dispose of its entire prop- 
erty, without the consent of all its stockholders, has been declared often 
by both courts and commentaors in unqualified terms and as though 
it were a fixed dogma of the law. ^^^ On the contrary, courts have 
held that an alienation of the entire property of a corporation is valid, 
if authorized by a majority of the capital stock; provided the action 
was taken in good faith and for the benefit of everybody in interest; 

<«> 1 Beach Corps, Sec. 357. 

<»») Black V. Canal Co., 24 N. J. Eq. 455, 467; Lauman v. R. R. Co., 30 Pa. St. 
(6 Casey) 46; Ashton v. Burbank, 2 Dill 435, 2 Fed. Cas. 26; Hartford & Co. 
Rd. V. CrosweH 5 Hill 383; Colgate v. U. S. Leather Co., 75 N. J. Eq. 229. 

<» 1 Morawctz Corps, Sec. 335. 

<i> 1 Machen Corps, Sec. 65. 

<k) 3 Cook Corps, 7th Edn., Sec 670; Harding v. American Glucose Co., 182 
IlL 551; Abbot v. American Hard Rubber Co., 33 Barb 578; Schuyler Electric 
Mfg. Co. V. Byrne. 65 Conn. 336; People v. Ballard, 134 N. Y. 269; Blais v. 
Brazeau, 25 R. L 417; Tillis v. Brown, 154 Ala. 403; Small v. Minneapolis, 45 
Minn. 264; Forrester v. Boston & Co.^ 21 Mont. 544. 
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that in such a transaction the minority must submit to the decision of 
the majority, as they must in other questions of corporate policy/*^ 

The subject of present inquiry lies close to the question of the 
right of shareholders possessing a majority interest, to dissolve a com- 
pany and distribute the assets while it is prosperous; for dissolution 
involves, of course, a total alienation of property. And on the other 
hand, parting with all the property often results in practical, though 
not technical, dissolution by disabling the company to carry on busi- 
ness; or, in effect, to justify its existence by doing the work it was 
chartered to do. The two inquiries are ultimately the same in many 
instances, the real problem presented being the right of the majority 
interest to abandon the corporate business while it is profitable. 
Accordingly, we observe that commentators hesitate to state any rule 
upon the power of the majority to dissolve, and that they voice a 
doubt as to what the rule is.^"*^ That the larger interest could dis- 
solve if the charter of the company did not fix the period of its exist- 
ence, appears to have been taken for granted until recently ; and there 
is much authority for this proposition. In an able treatise, but not of 
late date, the author stated as his conclusion from the cases that it is 
an implied condition in the charter of every corporation formed for 
the pecuniary profit of its shareholders, such as an ordinary trading 
or manufacturing company, that its business may be wound up when- 
ever the majority deem expedient; and that then "the majority may, 
without the consent of the minority, sell the whole of the company's 
property, close up the business, distribute the assets and surrender the 
charter to the State." The qualification is added that the majority 
have no right to sell property needed to carry on the company's 
chartered business, except in good faith to wind up its affairs ; have no 
implied authority to sell with the intention to renew the business sub- 
sequently. <"^ 

So certainly was this power supposed to belong to the dominant 
membership, that in a leading case, decided in 1871, the court declared 
no decision held that "a majority of corporators, where a time is not 

<i> Treadwell v. Salisbury Manfg. Co., 7 Gray 393; Lauman v. Lebanon Val- 
ley Ry. Co., 30 Pa. St. (9 Casey) 420; Miners Ditch Co. v. Zellerbach, 37 Calif. 
543; Leathers v. Janney. 41 La. Ann. 1120; Trisconi v. Winship, 43 La. Ann. 
45; Chilowee Woolen Mills Co. v. State, 115 Tenn. 266; Maben v. Gulf Coke & 
Coal Co., 173 Ala, 259; Chicago Hansom Cab. Co. v. Yerkes, 141 111. 320; Bow- 
ditch V. Des Moines Life Ins. Co., 46 L. R. A., N. S. 291 ; Price v. Holcomb, 89 
la. 123; Merchants' & Planters' Line v. Wagner, 71 Ala. 581; Wilson v. Bridge 
Co., 9 R. I. 590; 10 Cyc, pp. 1265-1303. 

<») 5 Thompson Corps, 2d Edn., Sec. 6500; 2 Cook Corps, 7th Edn., Sec. 
629. 

<n> 1 Morawctx Corps, Sec. 413. 
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Specified for which the enterprise must be continued, may not abandon 
Ac enterprise and sell out the property of the company." <®^ We cite 
in the footnote other cases to the same eflfect, in the first four of 
which the companies involved were prosperous, for aught that is 
stated. <«^> 

The solution of the question is to be reached by determining the 
extent of the implied engagement between the members as to the 
length of time the company shall continue in existence and activity, 
when this time is not expressly stipulated. Was it understood the 
corporation should be kept alive and going as long as it was earning 
dividends? The disappointment one feels in studying the opinions is 
the omission to investigate on principle and from the known usage of 
business, whether it is more reasonable to imply an agreement to con- 
tinue the corporation while it pays, or an agreement that it may be 
terminated when the majority, acting in good faith, desire. Really 
the question of an implied contract, in the strict sense, is not involved ; 
but rather what should be inferred from the general usage of busi- 
ness, aided by the facts of the particular case, to have been the under- 
standing of the incorporators. If there is to be a rule on the subject 
which will correspond to practical needs, it must be ascertained by 
that method instead of by basing it on an arbitrary implication one 
way or the other. 

The argument for dissolution at the judgment of the larger inter- 
est is, that incorporating for a specified purpose, but not for a specified 
time, does not imply an agreement to continue the business forever 
unless misfortune impends, but rather that it may be terminated when 
deemed advisable by those most interested. <^^ No case cited by any 
auttior is directly in point against the power of the majority to dis- 
solve, the one usually cited having turned upon peculiar statutes regu- 
lating Building and Loan Companies,<^> and the weight of authority 
may be said to favor the proposition that the majority shareholders 
of a private corporation, not chartered to endure for a fixed term, 
may wind up whenever they think proper, subject to the proviso that 

«» Black V. Delaware & Canal Co., 22 N. J. Eq. loc. cit 404. 

<•!>> Pringle v. Eltingham Construction Co., 49 La. Ann. 301 ; Chilowee Woolen 
Mills V. Stale, 115 Tenn. 266; Merchants etc. Line v. Wagner, 71 Ala. 581; Lau- 
man v. Ry. Co., 30 Pa. St. 42; Union Agricultural Society v. Gamble, 52 la. 524; 
Treadwell v. Salisbury Mfg Co.. 7 Gray 393; Hancock v. Holbrook, 112 U. S. 
229; Wilson v. Cent Bridge Co., 9 R. I. 590; Parker v. Bethel Hotel Co., 96 
Tenn. 252; see too 2 Waterman Corps, Sec 420, p. 846, and IX Encyc. Law, 2d 
Edn. 562. 

«i> Black V. Canal Co., 22 N. J. Eq. loc. cit 406; note to Chilowee Woolen 
Mills v. State, 2 L. R. A. (N. S.) 493, 494. 

<r) Barton v. Enterprise etc. Assn., 85 Md. 14. 
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the facts do not show the action was taken in oppression or fraud of 
the minority. Such a power necessarily carries with it the further 
power to dispose of all assets, and leaves the majority's right of total 
disposal open to question only in instances when it was not exercised 
with a view to dissolution ; as stated in the excerpt from the work of 
Mr. Morawetz (section 413), As the members are never likely to 
desire to end the company's business from mere caprice, and as the 
right to do so is conceded to them in every jurisdiction when neces- 
sary to avert disaster, and denied to them when the purpose is illegal 
or fraudulent, the conflict of authority arises on the proposition of 
whether they may dissolve if the company is solvent and earning a 
profit when no fraudulent purpose inspires the act 

It is worth while to analyze some of the most cited cases that deal 
with this unsettled question, with the view to learning what was 
actually decided in them, and also the necessity of the decision in order 
to dispose of the controversy. 

A leading case is Abbot v, American Hard Rubber Co,, supra, 
wherein a bill in equity was filed by a stockholder in the defendant 
company to set aside a sale of all its property except some real estate, 
and to lease the real estate to the purchasing company. It appeared a 
majority of the stockholders had not consented to the sale; but tht 
court said the transaction would have been equally invalid if they had, 
for the reason that unanimous consent was required, the effect of the 
transfer being to terminate the business for which the company was 
chartered. Other facts existed for which the sale might have been 
held invalid : the price was to be paid in notes maturing monthly for 
twelve months, and not in cash, and the directors of the old company, 
who made the sale, were the purchasers and were officers of the new 
company; hence interested both as sellers and purchaser^; and on this 
ground, too, the transaction was condemned as ultra vires. Neverthe- 
less the court expressly ruled that the sale was invalid against the dis- 
senting stockholders for the reason that "an act, which, to all intents 
terminates the corporation by taking from it the power to fulfill tht 
purposes of its organization, is not consistent with the purposes of its 
constitution/' 

The decision in Byrne v. Schuyler Electric Manufacturing Com- 
pony, supra, a frequently cited case against the power of a corpora- 
tion, without the approval of all its stockholders, to dispose of its 
entire property, will be found on attentive study to hold merely that 
the defendant corporation could not dispose of all its property for the 
stock of another company, with the intention of holding such stock 
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permanently as a dividend bearing investment ; that such a transaction 
was ultra vires, as the laws of Connecticut did not authorize it ; where- 
fore a dissenting stockholder might have it rescinded, since it would 
put the company in which he held stock out of business and embark 
its capital, including his investment in the adventure of a different 
company. The selling company was insolvent, and the court had no 
ttiougfat of disputing the rule that an insolvent corporation may sell 
its property to pay its debts and wind up its affairs. The particular 
act denotmced as ultra vires was investing the capital of the selling 
company permanently in the stock of another corporation. 

Perhaps as strong expressions are used in Keene v, Johnson,^*^ 
in denial of the right of the majority of the stockholders to dispose 
of the entire assets of a company, as can be found in any opinion. 
But the opinion states, finally, that the effect of the particular transac- 
tion before the court was to create a new corporation to take over the 
property of the one in which the plaintiff held stock, saying that "in 
form it was a sale of the road : in fact it was an extension of it — ^an 
addition to the originally proposed scheme." The court then pointed 
out that this would amount to a deviation of the corporate business 
from the chartered purposes of the company; the contested scheme 
being the transfer of the assets of a railway company in which the 
plaintiff was a stockholder, to another company, and to compel the 
dissentients to accept stock in the new company in lieu of their hold- 
ings in the old one. The case went off on a demurrer and those were 
the facts stated in the bill. 

Another striking instance of the manner in which dicta are thickly 
strewn through the opinions on this subject, is Buford v. Keokuk 
Packet Company,^^^ wherein the court first held the plaintiff had no 
standing to complain of the alleged unlawful disposal of assets, because 
he was not a stockholder in the selling company but in the purchasing 
one. Yet, after so deciding, the court went largely into the question 
of the validity of the sale as dependent on the power of a company to 
dispose of its property without the consent of every shareholder, 
deducing lack of power to do so from a supposed contract among all 
the shareholders that the company should continue in business as long 
as it prospered. 

The dicta in the preceding case were taken for law in Bulkley 
V. Big Muddy Iron Co.^^^ This decision is emphatic against the power 

<•) Kean v. Johnson, 9 N. J. Eq. 401. 

(t) Buford V. Keokuk Packet Co.. 3 Mo. App. 159. 

<«> 7 Mo. App. 589 (memo, report only). 
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of sale by the majority interest so long as the company is not actually 
insolvent, for the defendant was embarrassed when its assets were 
sold and had exhausted its borrowing resources. Nevertheless, as it 
was fotmd to have been doing a prosperous business and to have 
more than four hundred thousand dollars of property as against an 
indebtedness in excess of three hundred thousand, the court held ttiere 
was not such danger of financial wreck as justified the majority in 
selling; apparently holding a sale could not be made against the 
dissenting plaintiff unless it was the only means to avert a collapse. 
It was adjudged that the plaintiff recover the real value of his stock 
from the defendants. Seven of the directors of the selling company 
were also directors of the purchasing one; a fact commented on by 
the court adversely, but it cannot be said the decision was put on 
that grotmd. 

Nor was the point of majority power involved necessarily in 
Field V, Roanoke Investment Co.,^''^ where the gist of the plaintiff's 
allegation was fraud, and he was denied relief on the score of his 
having acquiesced, and indeed participated, in the acts of which he 
complained. 

Tanner v, Lindell Ry., Johnson v. United Rys. Co, and Cummings 
V. Parker^^^ dealt rather with the relief dissenting shareholders may 
obtain when the property of a solvent company is sold, than with 
the right of the majority to sell. And they dealt with the question of 
relief only in a negative way ; towit by ruling against the dissentients' 
demand to set the sale aside when the majority acted in good faith. 
But much is said in the opinion in the first of those cases, which 
implies that the majority may sell, and the Tanner case was followed 
without a thorough discussion of the subject in the other two. In 
view of the state of the relevant decisions, it can be said that the 
exact point has not been adjudicated in Missouri in any cause where 
its decision was indispensable, though it has been passed upon 
in rulings adverse to the validity of disposals by authority of the 
majority interest We quote from the Tanner opinion remarks which 
serve to show the rule is in doubt : "It is said that if the corporation 
is doing business at a loss the majority may close it out. But suppose 
it is not running at an actual loss, but at a profit so small that, in tht 
judgment of the majority, the capital invested is not yielding what it 
should, and from a business standpoint it should be diverted into a 

(^) 123 Mo. 603. 

("^y Tanner v. Lindell Ry. Co.. 180 Mo. 1 ; Johnson v. United Ry. G>., 227 
Mo. 423; Cummings v. Parker, 250 Mo. 427. 
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channel that promises better results, is there no discretion lodged in 
the majority to act in such an emergency?" The opinion then calls 
attention to the fact that large profits resulted to the shareholders 
of the Lindell Co. from the sale, and asks if the plaintiffs should be 
permitted to have it set aside, when no real loss had resulted to them 
"upon the bare, naked legal proposition, that it is a violation of the 
implied contract between the stockholders inier sese to sell the prop- 
erty of the corporation so as to disable it from doing business, without 
the consent of all. To concede to the plaintiffs the right to annul the 
sale tmder those conditions would be to place the holders of one share 
of stock in a position to dictate to the majority the terms on which a 
sale might be made, giving him an advantage which reason and justice 
cannot approve. This is not the law." 

The court did not consider the bearing on the validity of the sale 
in controversy, of the statute providing how voluntary dissolution 
may be accomplished, and requiring, for this purpose, in the case of 
solvent companies the vote of two-thirds in value of the shares 
(1 R. S. 1909, sec. 2996 et seq.). It was said to be tmnecessary to 
pass on the statute in order to determine the case. But it is obvious 
that the statutory provisions for dissolving a solvent company might 
be held to preclude dissolution in any other way, and hence to preclude 
a sale of assets that would result in practical dissolution. And 
a fortiori is this so by reason of the fact that all Missouri private 
corporations are organized to continue for a definite period, either 
named in the Articles of Association, or, if not, prescribed by statute. 

The cases on the subject are too numerous for the facts of all 
to be dissected to ascertain whether they required a decision of the 
question we are considering. But every opinion found in an extensive 
search, which either stated, or decided, that no disposition of corporate 
property which will operate to terminate a prosperous business, is 
valid against a dissenting minority of shareholders, involved facts 
on which the court might have held the transaction voidable upon 
other and settled legal principles. 

Most of the cases may be classified in the following groups: 

First Where the majority of stockholders in authorizing a sale, 
or other disposal of assets, acted for their own personal advantage, 
instead of for the interests of the company and entire body of stock- 
holders.^'^ As the members of the corporation are engaged in a 

<»> Erwin v. Oregon etc G>., 23 Blatch. 517, (purchase by majority at unfair 
price) ; TilHs v. Brown, 154 Ala. 403, (nominal consideratioii) ; Treadwell v. 
United Verde Copper Co., 47 App. Div. (N. Y.) 613; Thcis v. Gas Light Co., 34 
Wash. 23 (not bona fide) ; McLcod v. Medical College, 69 Ncbr. 555 (Dictum 
that majority have power to sell and wind up, but sale in question held frau- 
dulent 
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common enterprise, the controlling members are bound to act in good 
faith, and for the benefit of the minority as well as themselves, in 
directing the policy of the company. In other words, their dominant 
position, though it does not make them technically trustees, imposes 
on them a fiduciary duty towards the minority; a rule that has 
been applied in deciding the very question we are dealing with. In 
Wheeler v. Abilene Building Company,^^^ the court said upon the 
point : "This devolution of unlimited power imposes on a single holder 
of the majority of the stock a correlative duty : the duty of a fiduciary 
or agent, to the holders of the minority of the stock, who can act only 
through him; the duty to exercise good faith, care and diligence to 
make the property of the corporation produce the largest possible 
amount, to protect the interests of the holders of the minority of the 
stock, and to secure and pay over to them their just proportion of the 
income and of the proceeds of the corporate property. Any sale of the 
property of the corporation by him to himself, for less than he could 
obtain for it from another; or any other act in his interest to the 
detriment of the holders of the minority of the stock, becomes a 
breach of duty and of trust, renders the sale or act voidable at the 
election of the minority stockholders, and invokes plenary relief from 
a court of chancery." See also numerous cases cited in the opinion in 
support of that statement. 

Second. Where the transfer of the assets to another company is 
upon terms which require members of the transferring company to 
accept an interest, usually shares of stock, in the transferee, in lieu 
of their present shares, and thus submit to have the safety of their 
investment depend on the management of another company. 

(a) Under this general head may be classed those cases where 
the effect of the transfer would be to bind the dissenting stockholders 
to exchange their stock for shares in another company engaged, or 
chartered to engage, in a different business from the one the selling 
company was organized to pursue; thereby, in effect, forcing Ae 
dissentients to risk their capital in a new venture. ^"^ Corporate leases 
have been held void sometimes on this ground. (Cass v. Steel Co., 
9 Fed. 640 and cases cited in opinion.) 

It is of the essence of the agreement among stockholders in a 
company, that they assume no further risk by investing in the stock, 

(y) Wheeler v. Abilene Bldg. Co., 159 Fed. 391. 

f«) Kean v. Johnson, 9 N. J. Eq. 401; Black v. Canal Co., 24 N. J. Eq. 455; 
Elyton Land Co. v. Dowdell, 113 Ala. 177. 
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than will be entailed by pursuing the particular enterprise for which 
the company was formed. 

(b) Perhaps the arrangement is that the transferee shall take 
over the property of the transferring company, to continue the same 
business but under officers chosen by the shareholders of the trans- 
feree, so that the management and policy of the business will no longer 
depend on the judgment and integrity of officers of the company of 
which the dissenting minority were members. A good type of this 
class of cases is Byrne t/. Schuyler Electric Co,, supra. Such a trans- 
action is in violation of the rights of the minority, because it commits 
the safety of their investment to the management of directors and 
other coporate officials whom they have no voice in selecting. 

(c) Flagrant examples of this type are where the assets are 
transferred to a corporation of another State than that of the domicile 
of the transferring company, the purpose being to have the business 
continued by the alien transferee. Such examples present the instance 
of a company's abjuring allegiance to the State of its nativity, and 
rightly may be held ultra vires in the strict sense of the term — ^towit, 
as beyond the power of a corporation, even though authorized by all 
the shareholders. Accordingly, we find that in one case, the court 
permitted the State itself, acting through its Attorney General, and 
without a relator, to maintain a suit to set aside the sale.^*^ In another 
case, such a transfer was pronounced to have been ultra vires from 
lack of legislative authority when it was made, but it was held the 
authority was supplied, as far as the State was concerned, by a later 
statute. ^**^ Similar instances where the plaintiff sued as a dissenting 
stockholder are Taylor v, Barle, Forrester v. Mining Co., Small v, 
Elector-Matrix Co., Abbot v. Hard Rubber Co.<**» The ultra vires 
quality of a company ceasing to operate in its home State and actually 
ceasing to exist, through the transfer of its property and business to a 
corporation of another State, is dwelt upon in Black v. Canal Co.^^^ 
from the point of view we have suggested ; namely, that a shareholder 
is thereby compelled to subject his investment to the regulations of 
another sovereignty. 

Third. The transferring company may be a quasi-public corporation 
which the transfer will disable to serve the public in the manner its 
charter requires. It is universally held that without legislative author- 
ity from the State which chartered it, a quasi-public corporation cannot 

» People V. Ballard, 134 N. Y. 269. 

»• Boston etc. Ry. Co. v. N. Y. etc. Ry. Co., 13 R. I. 250. 

* Black V. Canal Co., 24 N. J. Eq., loc. cit 466. 
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dispose of any property needed for the discharge of its functions/'^ 
The reason of the rule is obvious. In the exercise of its soverdgnty, 
the State has granted franchises to the particular company, presumably 
in consideration of the benefit that company has undertaken to render 
the puUic in the way of transportaticm, light, water, and other con- 
veniences ; and therefore the State is concerned that the company shall 
not take any action which will disable it to carry on its business. 
If the State consents to a disposal of its property by a company of this 
kind, the question of the validity of tihe act, as against dissenting 
shareholders, will depend then upon the principles applicable to similar 
dispositions by purely private corporations/*^ 

Fourth. Sometimes the disposal of assets is for a purpose opposed 
to public policy; for example, to create a monopoly, and is invalid 
for that reason. ^'^ 

Fifth. In one or more opinions often cited against the rig^t of 
the majority to act, the facts were that the directors had acted on 
their own motion, without authority from the majority ;^^' and in 
another decision invoked in the books for the same doctrine, an express 
agreement among the stockholders was violated by the transfer, which 
was held void on that ground. ^^> 

Most of the cases cited under the enumerated propositions will 
be found to contain more than one fact sufficient to invalidate the 
transaction assailed, upon the general principles of Equity; and an 
attentive study of the decisions touching the subject impresses one 
with the soundness of the following statement of the law, in a standard 
text : "How far, under what circumstances, and upon what application 
a Court of Equity would restrain a corporation from an improper 
alienation of its property, must depend upon those general principles 
which guide it in the exercise of 'its powers ; but there is little doubt 
that, in a proper case made, it would interfere to prevent a disposition 
of its property for other than corporate purposes."^®^ 

Turning now to judgments supporting the right of total disposal 
by the majority shareholders, we find that facts may exist which, by 
all the decisions, render the transaction legal. If the company was 

» Black V. Canal Co., 22 N. J. Eq. 130-399, and citations ; Thomas v. Ry. Co., 
101 U. S. 83; Central Transpn. Co. v. Pullman Palace Car Co., 139 U. S. 24; 
Middlesex Ry. Co. v. Boston etc. Co., 155 Mass. 347. 

* Lauman v. Ry. Co., 30 Pa. St (6 Casey) 42; Black v. Canal Co., 22 N. J. Eq., 
1. c. 403. 

» Harding v. Am. etc. Co., 182 111. 551 ; Central Ry. Co. v. Collins, 40 Ga. 58^ 

•Rollinsv. Gay, 33Me. 132. 

^ McCurdv V. Myers, 49 Pa. St 535. 
> Angel & Ames Corps, 10th Eda, Sec 190. 
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financially embarrassed and sold its assets to avoid insolvency, 
the act was within the power of the majority, and perhaps of the 
Board of Directors. ^®^ 

If the company is solvent, but the continuance of its business will 
be unprofitable or impracticable, it may sell its property and cease 
activity^<^®> 

Or, if conditions are such that the objects ,of the corporation 
cannot be realized; for example, by reason of discord among share- 
holders/*^^ Where the company's powers imder its charter are of a 
character to authorize a sale of all its property in the ordinary course 
of its business, for example the only boat of a steamboat company. <**> 
So a company, chartered to conduct a hotel, may sell the hotel it is 
operating and purchase another. ^^^ Most of the foregoing cases 
present exceptional facts, showing either that it was necessary to 
dispose of the property to avert loss, or insolvency, or that the trans- 
action was contemplated by the charter of the company as within the 
powers granted. 

But some courts have gone further, in recent decisions, and have 
upheld the power of the controlling members acting in good faith and 
for what they conceive to be the welfare of all concerned, to dispose 
of all the company's assets for any reason they deem renders the 
action expedient. Putting aside decisions supposed to maintain the 
right of disposal by the majority, but wherein such a ruling was not 
required to decide the cause, like Treadwell v. Salisbury Mnfg. Co,, 
supra, we will notice the following cases where the question was 
involved: Miners Ditch Co. v. Zellerhach; Bofvditch v. Jackson Co,; 
Maben v. GtUf Coke and Coal Co.; Beiderkopf v. Des Moines Ins. 
Co.; Leathers v. Janney; Trisconi v. Winship.^^^^ Other opinions in 

"Manfg. Sav. Bk. v. Iron G>., 97 Mo. 38; Sargent v. Webster, 13 Metcalf, 
497; Ardesco Oil Co. v. North Am. Oil Co., 66 Pa, St. 375; Hayden v. Directory 
Co., 42 Fed. 875; Raymond v. Security etc. Ins. Co., Ill App. Div. (N. Y.) 191, 
195 : Hancock v. Holbrook, 9 Fed. 353. 

*® Jameson v. Hartford Fire Ins. Co.. 14 App. Div. (N. Y.) 380; Raymond 
V. Security etc. Ins. Co., Ill App. Div. (N. Y.) 191; Price v. Holcomb, 89 la. 
123; Treadwell v. Salisbury Mfg. Co., supra; Thompson's Corp, Sec. 4489. 

" Hitch V. Hawley, 132 N. Y. 212, 221 ; Arents v. Durham Tobacco Co., 101 
Fed. 338 (threatened with disaster from political influence of one member) ; 
Hayden v. Directory Co., 42 Fed. 875 (company financially embarrassed. Ques- 
tion held to be one of good faith on part of majority towards minority). 

"Leathers v. Janney, 41 La. Ann. 1120; Lange v. Reservation Co., 48 Wash. 
167; Starke v. Petroleum Co., 98 Tex. 542; Peters v. Beerly etc Co., 78 S. E. 
Rep. Va. 

"Freeman v. Seaview Hotel Co., 57 N. J. Eq. 6a 

"Miners Ditch Co. v. ZcUerbach, 37 Calif. 543; Bowditch v. Jackson Co., 76 
N. H. 351; Maben v. Gulf Coke k Coal Co., 173 Ala. 259; Beiderkopf v. Det 
Moines Ins. Co., 46 L. R. A. 290; Trisconi v. Winship, 43 La. Ann. 45. 
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which the rule was declared, but perhaps not of necessity involved in 
the decision, are Lauman v. Ry, Co , supra; Chicago Hansom Cab Co, 
V. Yerkes, 131 111. 320; Arents v. Tobacco Co., supra; Black v. Canal 
Co., 22 and 24 N. J. Eq., supra. 

In Bowditch v. Jackson Co., dissenting stockholders filed a bill to 
enjoin a sale of the assets of the Jackson Company to the Nashua 
Manufacturmg Company. Fraud on the part of tiie majority was 
charged, but none was found to exist, and the terms of the transaction 
were held to be fair and equitable. The selling company was pros- 
perous, but most of the stockholders thought more profit would be 
realized by selling on the terms offered than by continuing the busi- 
ness; and the question was squarely presented whether the majority, 
in selling to make greater gains than probably would be made by 
continuing to operate the company, acted wittiin their powers. The 
power of the majority in this respect was upheld as involving the 
same principle and theory by which they were allowed to sell to avoid 
loss, the court saying the question was one of future prospects; that 
its decision required the exercise of business judgment, sagacity and 
power to forecast coming events; and that the issue was not one for 
determination by the courts, but ratfier was to be settled by the judg- 
ment of men conducting the business. 

The, Iowa case — Beiderkopf v. Insurance Company — may be 
classed fairly with the Bowditch case. It, too, was a suit by 
minority stockholders to enjoin the sale of the property of the Des 
Moines Life Insurance Company and its business to the National Life 
Company of Illinois. Though the sale was to a company of another 
State, no attention was paid to that fact in the opinion, nor does it 
appear to have been urged as an objection to the transaction. A 
majority of the shareholders of the Des Moines Company had resolved 
to transfer its business to the National Life Company for the reason 
that the President and Vice-President of the Des Moines Company 
were in failing health and could no longer look after the company's 
affairs, which, in the opinion of the majority, had depended for success 
on the management of those officers. The company had prospered 
and was prosperous at the time of the disposal of its assets. The 
court drew the conclusion from its prior decisions, particularly Plainer 
V. Kirkby,^^^^ that insolvency, and financial distress, were not the 
only occasions for the exercise of the majority right to sell, but that 
they mig^t do so for any just cause; and further that it was the right 
of the majority to decide whether the business should continue or be 

"Platncr v. Kirkby. 138 la. 265. 
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wound up. The New Hampshire case, supra, was fully endorsed, as 
were also text-writers who state the law in accordance with it/^^^ 

Perhaps the decision in Maben v. Gulf Coke and Coal Company 
might have been put on the grotmd that the Company was chartered 
to buy and sell mineral lands, and hence the contested sale was within 
the scope of its business nuder its charter. The bill was one to annul 
the sale of all the lands and minerals of the defendant made pursuant 
to the vote of all its stockholders except three, of whom plaintiff was 
one. The opinion took broad ground in favor of the rule that the 
dissentients must submit to the judgment of the majority, endorsing 
the doctrine of Miners Ditch Company v. Zellerbach, and other deci- 
sions of like tenor, and distinguishing Kean v, Johnson, supra, by the 
fact that it involved the sale of the property and franchise rights of a 
public service corporation; also distinguishing other cases dealing with 
the consolidation of corporations without the unanimous consent of 
stockholders. 

The pioneer case in which the right of disposal by the majority 
of the stockholders was declared, was Miners Ditch Company v. Zeller- 
bach, supra, the facts of which are too intricate to be stated. Suffice 
to say it was a suit by the plaintiff company to set aside the sale of 
all its property to another corporation, which mortgaged it, and by 
foreclosure of the mortgage the property passed into the hands of the 
defendant. The theory of the suit was that the sale was ultra vires, 
a question elaborately considered in the opinion, and the conclusion 
announced, that such an act was within the discretion of the majority 
of the members. 

If we leave out of view questions of fraud on the part of the 
majority, of transfers for a purpose opposed to public policy, or those 
by companies owing a service to the public which the transfer wiU 
disable them to perform, the principle upon which the rig^t of the 
majority to act is questioned is, that the transaction in controversy 
was a breach of an implied contract among the stockholders. Such 
breach may be argued to consist either in the fact that the sale by the 
majority forced a dissenting stockholder to transfer his investment 
to another company than the one in which he took stock, or to accept 
payment for his shares at a value fixed by the majority shareholders, 
whereby a quasi eminent domain was exercised as to his stock, or by 
terminating the business of the company while it is profitable. The 
rule in regard to instances where the investment of a stockholder is 
changed through the alienation of a compan/s assets by the majority 

**4 Thompson Corps, Sec 443; Morawetz Corps, Sec. 413. 
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stockholders, has been dealt with above. It is universally conceded 
that this cannot be done without a stockholder's consent, by compel- 
ling him to exchange his stock for shares in another company. 
Whether a dissentient may be compelled to sell his stock at an ascer- 
tained value if he will not exchange it, is a problem outside the scope 
of this article, and would require the consideration of many cases to 
elucidate it. 

Does an alienation of all the assets of a company while it is 
prosperous, against the will of a portion of the stockholders, neces- 
sarily violate a contract, either express or implied, among the share- 
holders that the company shall go on in business as long as it makes 
mohey ? The most that can be af&rmed upon the authority of adjudged 
cases, is, as we have seen, that the weight of decision is opposed to 
impl3ring such a contract, when the company is chartered for an 
indefinite period, and inclines, instead, to imply an understanding 
among the stockholders that the majority may wind up the corporation 
whenever they deem such act advisable. When a company is formed 
to exist for a period mentioned in its charter, as is commonly true 
nowadays when most corporations are organized under public statutes 
which fix a term of corporate duration, another material fact is 
involved. The rule must turn on the interpretation of the charter; 
namely did it intend to prescribe a period for which the company must 
continue in existence and activity, or only to provide against the 
granted franchises being enjoyed beyond the period? There is but 
meager authority on the question. If, in a particular case, the court 
thinks the intention of the clause is that a company's business shall be 
carried on for a definite time, as may be argued plausibly upon most 
statutes of the kind, a majority could not discontinue the business 
sooner if it was prosperous.^"^ If, however, the conclusion to be 
drawn from the statute is that the provision was inserted solely for the 
benefit of the state, the right to dissolve will depend on the same prin- 
ciples as in the case of companies formed for an indefinite period. 
When the statutes, besides fixing a period of corporate life, prescribe 
a method of dissolution, the conclusion is reasonable that the requisite 
majority of the shares, acting in the way prescribed, may dissolve 
within the charter period, and that this cannot be done otherwise if 
the company is solvent We have seen that in Missouri the amount 
required is fixed at two-thirds the total capital stock. ^^'^ 

"1 Morawctz. Sec. 418; Blade v. Canal Co.. 22 N. J. Eq., L c 404; Sdimidt 
V. Huntington, 1 Calif. 55, joint stock association. 
"1R.S.. 1909, Sec 2996. 
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But although its charter is for a definite period, if the company 
becomes insolvent, or its business impracticable, the company may 
be wound up by the majority/"^ 

It should be stated in conclusion that a study of the trend of the 
law shows that the rule requiring tmanimous consent of the share- 
holders to any disposal of corporate assets which will operate to 
terminate the corporation as an active and going concern, is incom- 
patible with the needs of modem business and is giving way before 
judicial decision and statutory enactment. As a recent author remarics : 
"The rule is very narrowly applied :^^^ or as the Supreme Court of 
Missouri has said in its last opinion on the subject, the doctrine "is 
guardedly put as subject to modification."^^^ 

Richard L. Goode. 

" 1 Morawctz. Sees. 412. 4ia 
^ 1 Machen Corps, Sec. 78. 
«^ Cummings v. Parker, 250 Mo. 427-441. 
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SURVIVING FICTIONS 

It is sometimes asserted that the use of fiction in law is now prac* 
ticaliy obsolete ; a thing of the past. Thus, Mr. Odgers says : "Legal 
fictions have well-nigh disappeared."^ But this strong statement is 
erroneous. Instances of old fictions which are still in common use 
will be given in a later part of this paper. 

Moreover, the law is not only encumbered by old fictions, but is in 
danger of having new ones foisted upon it. Mr. Bentham, who died 
in 1832, did not believe that the crime of inventing a new fiction was 
likely ever again to be committeed.^ But he was mistaken. Twenty- 
five years after his death the English courts invented and applied what 
Sir Frederick Pollock calls "one of the most brilliant and successful 
fictions of the common law," viss., "the implied warranty of authority 
which is attached to the acts of a professed agent."* And Sir Freder- 
ick Pollock, in calling attention to this instance, expresses his dissent 
from Maine's view that there is now "left no room for fictions."* 

In the past there have been two principal reasons for employment 
of fictions in law. 

First. To cure deficiencies in the law of procedure. 

Second. To conceal the fact that judges, by their decisions, are 
making or changing the substantive law. 

As to the first reason. Under the old law, in its literal and rigid 
form, there was, in many just cases, no remedy whatever.' The law 
of procedure needed amendment. But legislation was "exceptional 
and occasional,"* and the desirable amendments had to be made by 
the judges, or not at allJ The judges, however, did not openly and 
directly assert their right to invent or change law as to procedure.® 

* W. B. Odgers. in A. D. 1900: "A Centurv of Law Reform,*' 40. 
« See 1 Bentham, Works (ed. 1843) 268-269, 

^Collen V, Wright (1857) 8 El. & Bl. 647; since affirmed in the House of 
Lords. Starkey v. Bank of England, L. R. [1903] App. Cas. 114. 
^ Pollock, The Expansion of the Common Law (1904) 135-136. 

* See 30 Harv. L. Rev. 244-245. 

* Pollock, op. cit. 49. 

^2 Austin. Juris p. (3d ed.) 632. 

^A broadei ground as to judicial power and duty has. in late years, been 
taken by one court at least. It is asserted that there is a "judicial duty of 
subordinating legal machinery to legal rights''; that it is the duty of the court 
to mvent and use convenient procedure for ascertaining and establishing rights 
and obtaining remedies; tha< "parties are entitled to the most just and conven- 
ient procedure that can be invented" ; and that courts should distinctly recognize 
"the judicial duty of allowing a convenient procedure, as a necessary incident 
of the administration of the law of rights." 

See the opinions of Doc. C. J. in Metcdf v, Gilmore (1879) 59 N. H. 417, 
431-435; Walker v. Walker (1885) 63 N. H. 321. 326; Owen v. Weston (1885) 
63 N. H. 599. 600-604; Boody v. Watson (1886) 64 N. H. 162. 171-172. Sec also 
Memoir of Judge Doe by Professor Hening in 8 Great American Lawyers, 247- 
2S7, and 317. 
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Instead, they resorted to the aid of fiction to bring about practical 
changes. While not professedly altering the old forms of action, or 
adding new forms, the old forms **were adapted to new cases by 
means of fictions."* Fictions as to procedure 

"often proved, in the hands of Judges, instruments for accom- 
plishing useful reforms, long before direct sanction could be 
obtain^ for such reforms from the Legislature."^^ 

"But while the legal fiction may, for the time being, have 
served a useful function, we agree with Professor Hepburn 
that 'the price paid for it was very high.' "" 

The first reason for employment of fiction has no longer great 
influence. In very recent times the defects in the law of procedure 
have been largely remedied by legislation. There is now, in most 
jurisdictions, a comparatively simplified system, either regulated in 
its details by express legislative enactment, or regulated by rules of 
court framed by judges under the express authority of the legis- 
lature." There is now comparatively little need for judges to employ 
fiction as to that subject. But the fiction phrases and fiction reasons 
formerly employed are not entirely banished from the law books.** 

As to the second reason for the use of fiction, viz., to conceal the 
fact that the judges, by their decisions, are making or changing the 
substantive law.** 

"There are, at least, three different theories as to judicial law- 
making."*' 

• Sec Hepburn, Historical Development of Code Pleading (1897) ss. 24, 25. 

^® W. D. Lewis, 1 Juet). Soc Papers, 374. 

^^ See Hepburn, op. cit. ss. 24, 25, 27. As to the evils accompanying the use 
of fiction, set post in the present paper. 

"Sec Prof. Roscoe Pound, Regulation of Judicial Procedure by Rules of 
Court (1916) 10 III. L. Rev. 163. 

" "The simplification of pleading: in modem times has tended to diminish the 
operation of fiction strictly so called, although the effect of its former prevalence 
b probably ineradicable/' Broom, Legal Maxims (8th ed.) 107. 

"The forms of action we have buried, but they still rule us from their 
graves." Prof. Maitland, Equity and Forms of Action, 296. 

Torms of action are dead, but their ghosts still haunt the precincts of the 
law." Prof. John W. Salmond, Observations on Trover and Conversion (1905) 
21 Law Quart. Rev. 43. 

" Upon the question whether judges "make" law, some important conflicting 
authorities are collected in Prof. E. Wambaugh, Study of Cases (2d ed.) s. 7^ 
a 2. 

For a recent and very interesting discussion of the subject, see the article by 
Judge J<^ £. Young on The Law as an Expression of Community Ideals and 
the Lawfnaking Functions of Courts (November, 1917) 27 Yalb Law Journal, 
1, 22-31. 

" This summary is taken from a paper by the present writer in 27 Harv. L. 
Rev. 365-366. And see the present writer's paper, Jones v. Hulton : Three Con- 
flicting Judicial Views as to a Question of Defamation (1912) 60 U. op Pa. L. 
Rev. 461, 467. 
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1. That judges cannot "make" law; that they merely discover and 
apply law which has always existed.^® 

2. That judges can and do make new law on subjects not covered 
by previous decisions, but that judges cannot unmake old law— cannot 
even change an existing rule of judge-made law.^^. 

3. That judges can and do make new law; and also can and do 
unmake old law, i. e., the law previously laid down by themselves or 
by their judicial predecessors.^^ 

We adopt the third view. But for present purposes, it is not abso- 
lutely essential to consider whether the third view is to be preferred 
to the second, for those who adopt the second view generally concede 
that a large part of the law now administered by the courts consists 
of additions made — ^and rightly made — ^by judges in the way of supple- 
menting and enlarging the law as originally stated.^^ And candid 
advocates of the second view must concede that judges, in general, 
do not frankly admit that the law is thus being changed fay their 
decision, but that, on the contrary, judges frequently use fiction 
phrases to conceal the fact of such changes, making the fictitious 
assumption that no change has been made, by addition or in any other 
manner, in the law as formerly laid down. 

The authorities cited below distinctly admit that fiction is fre- 
quently resorted to in the attempt to conceal the fact that the law is 
undergoing alteration at the hands of the judges. 

"A legal fiction is a device which attempts to conceal the 
fact that a judicial decision is not in harmony with the existing 
law. The only use and purpose, upon the last analysis, of any 

*• Sec the posthumously published work of Mr. James C. Carter, one of the 
greatest lawyers of his day, on Lmw, Its Origin, Growth and Function (1908). 

*^ See Prof. A, V. Dicey in The Relation between Law and Public Opinion im 
England, Chap. XI : and more fully in the Appendix, 481-493. 

"The courts cannot contradict what has already been settled as law, but the 
power of taking up fresh material is still alive. . . ." Pollock, Expansion of 
the Common Law, 15. 

"Judges may supplement and enlarge the law as they find it . . . but they 
must not reverse what has been settled. Pollock, ibid, 49. Cf. Salmond, Jurisp. 
(ed. 1902) 108, 170, 171. 

"See Prof. John C. Gray, The Nature and Sources of the Law (1909) ss. 
215-231. 465-512, 545-550, 628-636. 

^^Thus, Prof. Dicey, a prominent advocate of the second view, says that a 
large part of the law under which we live 

"consists of rules to be collected from the judgments of the court This portion 
of the law has not been created by Act of Parliament, and is not recorded in 
the statute book. It is the work of the courts; it is recorded in the Reports; 
it is, in short, the fruit of judicial legislation. . . . Nine-cenths, at least, of 
the law of contract, and the whole, or nearly the whole, of the law of torts are 
not to be discovered in any volume of the statutes." Dicey, The Relation between 
Law and Public Opinion in England, 359, 360. And see also pp. 484, 490, 492. 
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legal fiction is to nominally conceal this fact that the law has 
undergone a change at the hands of the judges." ^ 

"But I now employ the expression 'Legal Fiction' to signify 
any assumption which conceals, or affects to conceal, the fact 
that a rule of law has undergone alteration, its letter remaining 
unchanged, its operation being modified." 

(TThen, after referring to the English case-law, and the Roman 
responsa prudentum as resting on fictions) : 

"The fact is in both cases that the law has been wholly 
changed ; the fiction is that it remains what it always was." ^. 

"For though it is ... a duty imposed upon English 
judges, within certain limits, to make new laws, it is against the 
tradition of their office ever to avow it. By saying, therefore, 
that there is malice in law, or fraud in law, they pretend that 
there is malice, or fraud, or whatever else they think unneces- 
sary, when there is really none at all." ^ 
Fictions include 

"any assumption which conceals a change of law by retaining 
the old formula after the change has been made." ^ 
The result 

"is the expansion of law, whilst leaving it formally intact." ** 

"The expedient of fictions . . . occasionally employed 
to introduce by stealth real innovations, . . ." ^ 

"It is true that at many times the Courts have been over- 
anxious to avoid the appearance of novelty; and the shifts to 
which they resorted to avoid it have encumbered the Common 
Law with several of the fictions which Maine denounces (p. 28) 
as almost hopeless obstacles to an orderly distribution of its 
contents." * 

As to why a judge, in innovating on existing law, has so often 
sought to accomplish his object through the medium of fiction, Austin 
suggests as one reason : 

"A wish to conciliate (as far as possible) the friends or 
lovers of the law which [he] really annulled ... By cover- 
ing the innovation with a decent He, he treated the abrogated 
law with all seemly respect, whilst he knocked in on the head." ^ 

*> Mr. O. R. Mitchell, The Fictions of the Law: Have They Proved Useful or 
Detrimental to its Growth? (1893) 7 Harv. L. Rev. 249, 262. 

" Maine, Ancient Law (1st ed.) 26. 

*" Markby, Elements of Law (3d ed.) s. 688. And compare 2 Chamberlayne, 
Mod. Law of Evid, s. 11M» n. 4. 

«10 Ency. Brit. (11th cd.) 319. 

«* Pulszlgr, Theory of Law and Civil Liberty, 431. 

» Phelps, Judicial Equity Abridged, s. 149. 

••Sir F. Pollock, Notes on Maine's 'Ancient Law* (1905) 21 Law Quait. 
Rfv. 165. 172. 

^2 Austin, Jurisp. (3d cd.) 630. 
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The assertion that law is not changed by decisions of judges, is 
now the most effective and the most frequently applied of all legal 
fictions, and much harm results from its use. 

Some eminent jurists are very far from advocating the abolition 
of all existing fictions. On the contrary, they use language implying 
that the use of fiction is not necessarily and invariably objectionable, 
and giving the impression that, if the introduction of fictions in law 
were now urged for the first time, it might sometimes be expedient to 
employ them. The language of such hi|^ authorities as Bishop, Pollock 
and Gray can be so understood.^ 

These great lawyers grew up under a system where the use of fic- 
tion was frequent They were habituated to its employment. They 
saw that its use at an earlier day had in some respect been beneficial, 
and, indeed, was often said to have been indispensable. They did not 
always realize the accompan3ring disadvantages: that "the price paid 
was very high,'' ^ involving confusion of thought, and a long period 
subsequently required for clearing the air. If the introduction of 
fiction in law were now urged for the first time, it is difficult to con- 
ceive how much eminent jtirists would answer some of Mr. Bentham's 
anti-fiction arguments. It is not easy to escape from some of his 
dilemmas. 

If the fiction is not founded on truth, its use is unjustifiable. If it 
is founded on truth its use is foolish : 

"What you are thus doing with the lie in your mouth — ^had 
you power to do it without the lie? — ^your lie is a foolish one. 
Have you no such power ? — it is a flagitious one." •^ 

*• "One of the most interesting features of our law is its fictions. Not quite 
all of them are useful and wise, but most are, and some of them are so essential 
that they could be dispensed with only at great inconvenience. Bishop, Con- 
tracts (2d ed.) s. 182. 

As to Pollock's views, see Expansion of the Common Law, 13S-156» and op. 
cit. 21 Law Quaet. Rev. 165, 173. 

Professor Gray, following Ihering, divides fictions into two classes, liistoric 
fictions'' and "dogmatic fictions." He regards the former class as objectionable, 
but the lattti as sometimes laudable. But it is, however, interesting to observe 
that Professor Gray, after saving that the dogmatic fictions 
"are to be praised when skilfully and wisely used," adds— '^et tfaoodi handy, 
they are dangerous tools. They should never be used, as the historic fictions 
were used, to change the Law, but only for the purpose of classifying estab- 
lished rules, and one should always be ready to recognize that the fictions are 
fictions, and be able to state the real doctrine for which they stand." Gray, 
Nature and Sources of the Law (1909) s. 89. 

*• See Prof. Hepburn quoted in the article by the present writer. Tort and 
Absolute Liability^uggested Changes in Classification (1917) 30 Hakv. L. Rev. 
241. 245. 

^2 Bentham, Works (ed. 1843) 466, n. 
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"What you have been doing by the fiction— could you, or 
could you not, have done it witiliout the fiction? If not, your 
fiction is a wicked lie. If yes, a foolish one." 

"Such is the dilemma. Lawyer I escape from it if you 

If a fiction does not, in any degree or to any extedt, represent a 
legal truth, it would seem that its continued use can result only in 
eviL If, on the other hand, it does represent some cltunsily conceded 
legal truth, then it belongs to a class of fictions which Mr. Bentham 
had in mind when he said : 

"Not a fiction but is capable of being translated, and occa- 
sionally is translated, into the language of truth. Bum the 
original, . . . and employ the translation in its stead. Fiction 
is no more necessary to justice than poison is to sustenance." ^ 

We may remark, in passing, that Mr. Bentham's vigorous attack 
on fictions, like his onslaught on other abuses,'^ is marred by "unneces- 
sary violence of diction," and by the imputation of improper motives 
in his opponents.*^ 

But it may be asked: Why banish from the law aU old fictions? 
AVhy not retain two classes? First. Those which are merely exag- 
gerated forms of statement, which would never be understood or 
applied in their full literal sense. Second. Where the result reached 
by the use of fictions is substantially correct, although the method of 
reaching it is objectionable, involving erroneous reasoning or confusing 
statements. 

As to the first class. There are undoubtedly some so-called fictions, 
which are practically harmless. They are a kind of "legal shorthand" ; 
intentional overstatements for the purpose of attracting attention y-'^ 
obvious exaggerations not likely to mislead; "a figure of speech 
designed to set a rule of law in a striking light." Sometimes they are 
merely the "condensed expression of a rule of law," •• and it has been 
asserted that fiction "too barefaced to deceive anyone may fairly be 
called innocent." ^ But a large proportion of existing fictions cannot 
be explained, or their use justified, on these grotmds. 

" 7 Bentham, IVorks (ed. 1843) 283. 

"6 Bentham, Works (cd 1843) 582. 

" See Atkinson, Life of Bentham, 22S, 

*^For example, he calls "legal fiction'' "the most pernicious and the basest 
sort of lying," 6 Bentham, Works (ed. 1843) 582. And he further says : 

'*It affords presumptive and conclusive evidence of moral turpitude in those 
by whom it was invented and first employed." 9 Bentham, Works (ed. 1843) 77\ 

••Sec as to maxims the present writer's article on The Use of Maxims in 
Jurisprudence (1895) 9 Harv. L. Rev. 13, 22-23. 

•• 10 Ency. Brit (11th ed.) 319. 

^ Pollock, Expansion of the Law, 51. 
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As to the second class. Professor Williston has said that 

"the result reached by means of fictitious statement must not 
be discarded with the fiction when, as has commonly been the 
case with fictions in the law, the result reached is desirable 
though the mode of statement is confusing." ^ 
But it does not follow that the fiction phraselogy and fiction rea- 
sons should be retained.^ 

Two prominent disadvantages result from the use of fictions. They 
"are the greatest of obstacles to symmetrical classification."*® They 
tend to prevent investigation as to the fimdamental principle under- 
lying a rule of law, and to retard the framing of a statement of the 
rule in strictly accurate terms. By giving an erroneous reason for the 
rule, they make it difficult thoroughly to understand and apply the rule. 
Indeed, the adoption of an erroneous reason for a doctrine inevitably 
leads to misapplication of the doctrine.** 

"Fiction was simply the avoiding of difficulties instead of 
the solution of them . . ." It becomes "its purpose merely 
to save the trouble of elucidating legal principles . . . 
Further it has the baneful effect of paralyzing and crippling 
legal reasoning from sheer considerations of comfort . . ." ** 
The use of fiction tends not only to impair, in a general way, rever- 
ence for truth ; but also to diminish the respect which would otherwise 
be felt for the courts and for the law itself. These objections, in 
substance, have been urged, not by mere theorists, but by experienced 
lawyers and judges. 

"The expedient of fictions . . . occasionally employed 
to introduce by stealth real innovations, proves only that courts 
were more willing to sacrifice truth than form . . . although 
said to be invented to 'promote justice,' they were conspicuous 
object-lessons in high places of the utility of falsehood and 

^Liability for Honest Misrepresentation (1911) 24 Harv. L. Rev. 414. 434. 
Compare Lord Blackburn in Dalton v. Anpus (1881) L. R. 6 App. Cas. 740, 812. 
And see Holmes, Common Law (1881) 375. 

^•One does not wish to see re-introduced "an ingenious but highly artificial 
method of arriving at just results . . . now buried in the foundations of 
more simple and direct ones." Pollock, Law of Fraud in British India, 41. 

*^ Maine, Ancient Law (1st ed.) 27-2a 

** "To speak of constructive presence is to use the language of fiction, and so 
to hinder precise analysis." Holmes, J., in Hyde v. United States (1912) 225 
U. S. 347, 386. 

Undoubtedly, the giving of an incorrect reasoti for a correct doctrine is very 
common. Indeed, John Stuart Mill goes so far as to say: "Nine-tenths of all 
the true opinions which are held by mankind are held for wrong reasons." 
2 Letters of J. 5". Mill, Appendix, 372. And Judge Holmes has said that judges 
know which way to decide a good deal sooner than they know how to give the 
reason why. But a clear perception of the underlying reason is essential to 
the beneficial working of a correct doctrine, and experienced judges have taken 
pains to expose "the negation of error upon erroneous grounds." 

** Pulszky, Theory of Law and Civil Liberty, 435, 436. 
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craft. Their influence was sinister. Their example was con- 
trary to public policy because hostile to the cultivation of good 
faith among men." ** 

In opposing the continuing use of fictions, we have not been "slay- 
ing the slain." The question of the expediency of employing fictions 
is still a living issue in important branches of the law ; and is defended 
by authorities entitled to respect. 

It is now proposed to give some examples of old fictions which are 
still in use. The list is not complete. Nor do we claim the merit of 
originality in pointing out the fictions or in stating the objections to 
their use. Indeed, the criticisms here given are largely in the form of 
quotations. In some instances, the use of the fiction has obstinately 
persisted. In others, it is gradually diminishing; and, for these last 
cases, "decadent fictions" might be a better term than "surviving 
fictions." Within the limits of this paper we can do little more than 
briefly call attention to the fallacies and mistakes involved in the use 
of fiction in the various instances. We cannot now enter upon a 
thorough discussion of any particular doctrine or of the ground of it. 
We believe that, at the present day, the use of fiction in law should be 
entirely abandoned. As was intimated earlier, if a fiction does not, in 
any degree or to any extent, represent a legal truth, then its continued 
use can result only in evil. If, on the other hand, it represents — in 
part at least — some clumsily concealed legal truth, then it is capable 
of being translated into the language of truth, and we should adopt 
Mr. Bentham's remedy — "Bum the original, and employ the transla- 
tion in its stead.."** In short, we would entirely discard the use of 
fiction phrases and fiction reasons. 

If it be granted that fictions were, "at a certain stage of human 
development," useful aids in the formation of law, it does not follow 
that they should not now be discarded. At most, "they are merely the 
scaffolding behind which the house was built, and now that the house 
is convenient, and proximately complete, the scaffold may be taken 
down." ** The scaffolding, even if useful in construction, yet, after 
the building is erected, serves only "to obscure it." *• 



« Phelps, Judicial Equity Abridged, ss. 149, ISO. 
«6 Benthamt Works (ed. 1843) 582. 

*«J. F. Stephen, Dig. of Crim. Law (Am. ed. of 1878) 404, n. xvi. Chap. 
XXXII. 

*«Gray, Nature and Sources of the Law (1909) s. 85. 
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EXAMPLES Olf SURVIVING FICTION 

ExAHPU One: As to Conclusive Presumption. 

The expression "conclusive presumption'' might be taken to be a 
term used solely in the statement of a rule (a statement of a principle) 
in the law of evidence, and not concerned with rules of substantive 
law. Even if, however, its application is thus limited, its use would 
be open to criticism.^^ But the expression "conclusive presumption" 
is used today as a clumsy and roundabout method of stating a rule 
of substantive law ; or rather, as giving a fiction reason for a rule of 
substantive law. 

"All conclusive presumptions pertain in form to procedure, 
but in eflfect to substantive law." *® 

"Such rules, though in form connected with the law of 
Proof, are in truth rules of substantive law disguised in the 
language of mere adjective rules." *• 

"However the conclusive presumption may be defined or 
explained, it is, in reality, a rule of substantive law . . ." "^ 
A conclusive presumption is 
"a rule of substantive law masquerading as a rule of evidence." ^ 

"Conclusive evidence is not evidence at all ; it is something 
which takes the place of evidence and of the thing to be proved 
as well."" 
To say that a certain element is implied or presumed 

"is only helping out a false theory by a fiction . . . When- 
ever it is said that a certain thing is essential to liability, but 
that it is conclusively presumed from something else, there 
is always grotmd for suspicion that the essential element is to 
be found in that something else, and not in what is said to be 
presumed from it." " 

^^ ''In strictness, there cannot be such a thing as a 'conclusive presumption.' " 
4 Wigmore, Evid, s. 2492. 

Conclusive presumptions are 
"almost necessarily more or less false, for it is seldom possible in the subject- 
matter of judicial procedure to lay down with truth a general principle that 
any one thing is conclusive proof of the existence of any other.'' Siedmond, 
Jurisp. (ed. 1902) 589. 

"For, all that is meant by a conclusive proof, is a proof which the law has 
made so. Independently of predetermination tfiat it shall be conchistve, no 
inference from one fact to another can be more dian probable: Although, in 
loose language, we style the proof conclusive, wherever the probability appears 
to be great" 1 Austin, Jurisp. (3d ed) 508-509. 

« Salmond, Jurisp. (ed. 1902) 580. 

*• Kenny, Outlines of Crim, Law (Mi ed.) 325. 

^2 Chamberlayne, Mod, Law of Evid, s. 1160. 

« Prof. WiUiston, op. cU,. 24 Haev. L. Rev. 414, 425. 

" Gray, The Nature and Sources of the Law, s. 228» p. 99. 

»Hohnes, The Common Law (1881) 134. 
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"In strictness there cannot be such a thing as a 'conclusive 
presumption.' Wherever from one fact another is conclusively 
presumed, in the sense that the opponent is absolutely precluded 
from showing by any evidence that the second fact does not 
exist, the rule really provides that, where the first fact is shown 
to exist, the second fact's existence is wholly immaterial for the 
purpose of the proponent's case;** and to provide this is to 
make a rule of substantive law, and not a rule apportioning the 
burden of persuading as to certain propositions or varying the 
duty of coming forward with evidence. The term has no place 
in die principles of evidence (although the history of a 'con- 
clusive presumption' often includes a genuine presumption as its 
earlier stage), and should be discards!."* 
The foregoing views are well illustrated by the prevailing fiction 
respecting "malice" in the law of defamation, where malice is often 
enumerated among the requisites to a prima facie action ; but it is said 
that malice need not be proved, because its existence is conclusively 
prestuned. This, of course, means that malice is not a requisite. ^ 

Judges often fail to admit frankly that the substantive law is being 
changed by their decisions, and they sometimes use "fiction phrases" 
to conceal the fact of such change. In the instances just discussed, 
there is a "tendency to veil the reality under the fiction that they are 
merely laying down a rule of evidence." ^ 

ExAMPU Two : As to the alleged legal presumption that every 
man intends the natural and probable consequences of his acts. 

It is sometimes said that a person is presumed in law to intend 
the natural and probable consequences of his acts. For such a tmiversal 
presumption there is no foundation save in fiction. 

Professor George L. Clark says of this "unfortunate maxim" : 

"If this were taken literally, it is obvious that it would wipe 
out the sound and well-settled distinction between intentional 
and negligent torts." ^ 

" Willard, J., in State v. Piatt (1870) 2 S. C. 150, 154. 

"Where several independent acts arc required to be performed in order to 
accomplish a ^ven result, to say that proof of the performance of one of them 
shall be submitted as conclusive proof of the performance of the other, is to 
say in effect that one alone is really requisite." 

»4 Wigmore. Evid. s. 2492. 

^ As to the old law of defamation regarding malice, the changes in the law, 
and the use of fiction phrases to conceal tibe changes, see citations and conmients 
in article by the present writer (cited in note 15, supra) in 60 U. of Pa. L. Rev. 
365. 370-372, and 461-466. See also 2 (3iamberlayne, Mod. Law of Evid. 1452- 
1456. See, especially, N. St. John Green, 6 Am. Law Rev. 597, 609-610; 1 Street, 
Foundations of Legal Liability, 317; Gaytior, J^ in Prince v. Brooklyn Daily 
Eagle (1896) 16 N. Y. Misc. 186, 18a 

»* See the present writer (in article cited in note 15, supra) 60 U. of Pa. L. 
Rev. 461, 465-466. 

w 17 U. OF Mo. BuL. No. 13, p. 30, n. 73; Law Series IZ 
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"It is not sufficient to indicate an intentional injury that the 
party causing it had reasonable ground to expect that such a 
result was within reasonable probabilities, otherwise a violation 
of the duty to exercise ordinary care would, of itself, be suf- 
ficient to indicate such injury." *• 

The so-called presumption "that every man intends the probable 
consequences of his acts" is not a rule of law "further or otherwise 
than as it is a rule of common-sense." •^ 

"In fact there is no such legal presumption. It is merely 
a prestmiption of fact which the law sometimes sanctions, or 
approves, or allows a jury to act upon. And the admission that 
it is an inference of fact and not of law proves that its applica- 
tion depends on varying circumstances." ^ 

"It is not universally true that a man intends the probable 
consequences of his act . . . Probable consequences may 
result from acts as to which the law, by pronouncing them to hie 
negligent, expressly negatives intent." 

In many cases, undoubtedly, the facts are such as to justify a jury 
in finding intent And, if the facts are so strong that no other finding 
could reasonably be made, the judge may be justified in assuming the 
existence of intent without submitting that issue to the jury. But 
whenever intent is thus inferred, "the process is one of inference from 
fact, not of pre-determination by law." Or, in other words, "the 
process is induction from fact, not deduction from arbitrary law." •* 

"It is sometimes said that a person is presumed in law to 
intend the natural and probable results of his acts. See /?. v, 
Harvey (1823) 2 B. & C, p. 264. Such a form of statement, 
however, is useless and misleading. So far as it is true at all, 
it is simply an improper way of saying that a person is respon- 
sible for the natural and probable consequences of his acts, 
whether he intended them or not. Commonly, it makes no 
difference whether a consequence was intended or not, provided 
that it was natural and probable; for the same liability exists 
in each case. But there are exceptional instances (many of them 
in criminal law, and some also in the law of torts) in which the 
distinction becomes important — ^a defendant being liable for 
intended consequences but not for others. In such cases the 
alleged prestunption does not exist,® and in all other cases it is 
unnecessary." 

•• Marshall, J., in Bolin v. Chicago, St. P. etc. Ry. (1900) 108 Wis. 333. 35Z 
^2 Stephen, Hist, of Crim. Law of Eng. (1883) 111. 
«* Peters. C. J., in State v. Hersom (1897) 90 Mc. 273. 275. 
«See 2 Wharton, Evid. (3d ed) ss. 1258. 1251. 1252. Also article by the 
present writer (cited in note 15. supra) 60 U. Pa. L. Rey. 365, 384-385. 
•• See 1 Bishop. New Crim. Procedure, t. 97. 
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"The only constructive intent really known to the law is in 
those branches of the criminal law in which conscious negli- 
gence amounting to reckless disregard of consequences is im- 
puted to the defendant as an intention to produce these conse- 
quences; as in the case of murder, and malicious injury to 
person or property. See p. 16, n. 4 above. In other cases the 
probability of a consequence may be evidence that it was 
intended, but there is no legal presumption to that effect, either 
rebuttable or conclusive." ®* 

"The 'presumption' now under consideration is apparently 
a paraphrase of the statement of a very ordinary rule of sul>- 
stantive law to the effect that one who does an act prohibited 
by law takes the risk of all the natural consequences of his act, 
and cannot, except where intent is an element of the liability 
charged, escape responsibility for the consequences of his con- 
duct by saying that they were not embraced within the scope of 
his intention. So understood, the maxim is undoubtedly cor- 
rect. ... It suffers, however, from the infirmity tfiat it 
has no possible connection with the law of evidence in general 
or the subject of presumptions in particular." ^ 

"Often these maxims and ground principles get expressed in 
this form of a presumption perversely and inaccurately, as . . . 
when the doctrine that everyone is chargeable with the natural 
consequences of his conduct, is expressed in the form that 
everyone is presumed to intend these consequences. . . ." ^ 

Example Three : The fiction of constructive intent; considered 
especially ivith reference to the defense of plaintiff's contributory 
negligence. 

The use of this fiction serves the purpose of concealing the fact 
that the judges are now departing from the earlier decisions as to con- 
tributory negligence, and are changing the law on that subject. 

Formerly, two points seemed tolerably well settled. 1. If defend- 
ant intentionally caused damage to plaintiff, he could not set up the 
defense that plaintiff's negligence was a contributing cause. 2. But if 
defendant negligently caused (was a part of the cause of) damage to 
plaintiff, defendant was not liable in case plaintiff's own negligence was 
also a part of the cause. As to the second point, the courts were at 
first inclined to make a rigid application of the rule in its literal terms. 
A plaintiff whose own negligence constituted only a small part of the 
compound legal cause of the damage was held barred from recovering 
any part of the damage, although the defendant's negligence consti- 
tuted a much larger part of the damage and was of a more objection- 

•* Salmond, Torts (1st ed.) 104, n. 3. 

^ 2 Chamberlayne, Mod, Law of Evid. s. 1166. 

•• Professor J. B. Thayer, Prel Treatise on Evid, 335. 



Digitized by 



Google 



226 ST. LOUIS LAW REVIEW. 

able quality. Negligence of the plaintiff, however small a part of the 
compound cause, would always bar his action irrespective of the 
quantum or the quality of the defendant's negligence. 

This rigid doctrine proved unpopular. The courts gradually came 
to hold that a negligent defendant might be barred from setting up the 
defense of plaintiff's contributory negligence in certain cases where 
defendant's own negligence was of a peculiarly objectionable char- 
acter, e. g. in certain cases where defendant, though not desiring to 
cause damage, acted with knowledge of the danger and in conscious 
disregard of it.^ 

But the judges did not like to admit frankly that they were thus — 
partially, at least — overriding the law as previously laid down. Hence, 
some courts said that the defendant in such cases must be regarded, 
not as having negligently caused this damage, but as having inten- 
tionally caused it And to sustain this distinction, they resorted to the 
fiction of constructive intent. Constructive intention to do harm was 
sometimes imputed to a defendant in the admitted absence of actual 
intent.^ 

At the present time, American courts generally hold that a defend- 
ant whose fault is part of the cause of the damage cannot set up the 
defense of plaintiff's contributory negligence, if the following propo- 
sitions are established (made out) : 

•'If a better phrase is desired, the idea might, perhaps, be expressed by the 
words — "If defendant is consciously negligent." But it may be a question 
whether this expression is sufficiently full or accurate. 

"Gross negligence" would not be a satisfactory term. It might be understood 
as meaning negligence somewhat greater in degree than plaintiff's negligence, 
but not materially differing from it in kind. This has been held an insufficient 
description of culpable conduct on the part of a defendant which will bar him 
from setting up the defense of plaintiff^s contributory negligence. See Knowlton, 
C. J., in Banks v. Braman (1905) 188 Mass. 367, 370. 

^ Aiken v. Holyoke St. R, Co. (1903) 184 Mass. 269, 271. presents a strong 
instance. 

The idea intended to be conveyed by the term "constructive intent" is some- 
times attempted to be expressed by describing defendant's conduct as "wilful," 
or "wanton," or "reckless." But the use of these terms provokes controversy 
as to the proper definition of each. "Wilful" is an ambiguous term, liable to 
be used in two very opposite senses. (As to different meanings of "wilfuP 
compare Start, C. J., in Anderson v, Minn, St. P. etc. Ry. (1908) 103 Minn. 224. 
228; Jaggard, J., in same case, 230; Black's Law Dictionary, 1242; Klenk v. 
Oregon S. L. R. R. (1904) 27 Utah, 428; Southern Ry. v. McNeeley (1909) 44 
Ind. App. 126; Barrett v. Clet'eland, etc. Ry. (1911) 48 Ind. App. 668; Tinsley 
V. Western Union Tel. Co. (1905) 72 S. C. 350.) "Wanton" and "reckless" arc 
vague, indefinite expressions. It is better to disregard these terms, and, instead, 
describe the specific conduct on the part of the defendant which will debar him 
from setting up the defense of plaintiff's contributory negligence, e. g. by enu- 
merating the four propositions given immediately hereafter in the text 
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1. Defendant was conscious of (was aware of) plaintiff's perilous 
position. 

2. Defendant realized the substantial danger of harm to plaintiff, 
in case defendant should fail to use care. 

3. Defendant, although not desiring to cause damage, consciously 
failed to use care. 

4. (A requisite which would be included by some courts, though 
not, perhaps, by all) — Defendant, though not desiring to cause damage, 
was indifferent as to whether harm would result from his failure to 
use care. 

We find no fault with the result now generally reached in cases 
including the above four elements.^ But we do question the reasoning 
and phraseology sometimes used to sustain this result. The phrase 
"constructive intent," as used in reference to such a case, is a fiction. 
Upon the best definitions of "intent" and "negligence," the damage in 
the above case was not intentionally caused but negligently caused."^^ 

•* The view that the presence of these elements furnishes the ratio decidendo 
is not always distinctly taken in the opinions. But a careful analysis of the 
cases decided adversely to the defendant will generally disclose the presence of 
at least three of these elements — viz., propositions 1, 2, and 3. 

^® There is some conflict of authority as to both definitions. 

As to intent: Markby, Salmond and Terry hold that desire to procure a 
consequence is an essential element of "intent" to produce it. See Markby, 
Elements of Law (5th ed.) ss. 222, 220; Salmond, Jurisp. (ed. 1902) 415; 
Sahnond, Torts (4th ed.) 20, 21, 22; Terry, Leading Principles of Anglo- 
American Law, 195. 

On the other hand, Austin maintains that desire is not an essential element 
of intent, but that expectation is sufficient. He virtually says that if a person 
thinks that there is any chance, or any appreciable chance, of a certain conse- 
quence following his act or omission, then he "intends" that consequence. See 
summary of Austin's view in Terry, op, cit. s. 220, founded on 1 Austin, Jurisp. 
(3d ed.) 442, and see 433, 437. Compare Stroud, Mens Rea, 3-6. 

We believe the better view is that adopted by Markby, Salmond and Terry. 

As to negligence: Wharton, Negligence (1st ed.) s. 3 holds that inadvertence 
is an essential element of negligence. The contrary view is taken by Salmond 
and by Shearman and Redfield. They hold, in effect, that a man may be 
conscious that he is failing to use proper care, and conscious diat this failure 
involves a substantial risk of harm to others, and yet that resulting harm, if 
it is not desired, is to be regarded as negligently caused rather than intentionally 
caused. See 1 Shearman and Redfield, Negligence (6th ed.) ss. 3, 5, 6; Salmond, 
Jurisp. (ed. 1902) 432, 434, 430, 435; Salmond, Torts (1st ed.) 19, and see p. 33, 
par. 3. Compare 1 Beven, Negligence (2d ed.) 5. 

We think that the latter view is preferable. 

In a case including the four propositions ante, it is conceded that the decision 
would now be in favor of the plaintiff; the controversy is as to the reason for 
this result. How do the above stated conflicting deflnitions of intent and 
negligence bear on this question? Suppose that a judge adopts Markb/s defini- 
tion of intent and Salmond's definition of negligence. Then, if the judge gives 
constructive intent as the basis for his decision, he is consciously resorting to 
sheer fiction. Suppose that a judge adopts Austin's definition of intent and 
Wharton's definition of negligence. Then, if these definitions are correct, he 
has no need to rely upon the fiction of constructive intent, inasmuch as, under 
diese definitions, there would in this case be actual intent (damage intentionally 
caused). But the difficulty is that, according to our view, these alleged funda- 
mental definitions are erroneous. 
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It is not admissible to manufacture a "hybrid" tort, composed 
(theoretically as it were) of both intent and negligence. 

"He who causes a result intentionally cannot also have 
caused it negligently, and Tnce versa. . . . Negligence and 
wrongful intent are inconsistent and mutually exclusive states of 
mind."^ 

"As between the two conceptions, conduct must ordinarily 
be one or the other. In the very nature of things the same con- 
duct cannot be both. And the difficulty cannot be evaded by 
resorting to the fiction of constructive intent." ^ 
It can be urged that negligence, if of a peculiarly objectionable 
quality, may be "as bad as intent, in point of moral deserts," ^ or that 
"reckless indifference to probable consequences" may be "morally as 
bad as an intention to produce those consequences." ^* But it does not 
follow that the two things are of the same legal nature, or that they 
ought to be called by the same name. 

The same fiction reason of constructive intent is sometimes relied 
upon in another class of cases where its use is even less defensible 
than in the preceding case of the four propositions. Suppose that a 
defendant was not aware of plaintiff's perilous position, but would 
have discovered it if he had used reasonable care and foresight. Some 
courts hold that, even though defendant did not know, yet if he ought 
to have known, he is barred from defending on the groimd of plain- 
tiff's contributory negligence.*"^ 

To sustain this result, courts sometimes resort to the fiction reason 
of constructive intent. But, even if this reason should be held properly 
applicable in the previous case of "conscious negligence," it does not 
follow that it is applicable here. 

The argument for plaintiff is, in substance, that defendant, who 
had in fact no expectation of a harmful result, ought to have expected 
or foreseen the probability of such a result, and that hence the law 
should treat him as if he actually had foreseen it; and that then it fol- 
lows that he should be treated as having intended the result. 

This argument involves not merely fiction, but double fiction — 
fiction twice applied. "Constructive knowledge" is brought in as a 

" Salmond, Torts (1st ed.) 18-19. 

" See article by the present writer (cited in note 15, supra) 60 U. of Pa. L. 
Rev. 365, 386. 

^» Salmond, Junsp. (ed. 1902) 448. 

^*2 Stephen, Hist of Crim. Law of Eng. 360. And compare Bishop, New 
Crim. Law, s. 313. 

7^ Upon this point there is a conflict of authority. See cases cited in 21 L. R. 
A. (N. S.) 427-442, n. It is not proposed here to discuss the main question of 
liability; but only to consider the soundness of one reason sometimes given to 
sustain a decision against the defendant. 
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basis for "constructive intent"; there is an inference from another 
inference, a presumption resting on the basis of another presiunption.''* 
The fallacy of this argument becomes apparent when it is analyzed 
and reduced to its lowest terms, as follows : 

1. Because defendant ought to have foreseen what he did not fore- 
see, the law should hold that he "constructively" foresaw. 

2. Because he "constructively" foresaw, he must be regarded as 
having "constructively" desired what he "constructively" foresaw. 

Or in this form : 

1. Presume that defendant foresaw what it is admitted he did not 
foresee ; and then, 

2. Because he is thus presumed to have foreseen what he did not 
foresee, he must further be presumed to have desired what he neither 
foresaw nor desired.^ 

Example Four : As to the doctrine of implied malice in criminal 
law. 

Its use in criminal law has been mainly confined to one department, 
homicide, and there it has been productive of confusion, and sometimes 
of unjust results. 

At a very early day the presence or absence of "malice afore- 
thought" was taken as a test to distinguish between murder and man- 
slaughter; "but experience soon showed that the test was a rough 
one, and failed in many cases." '^ 

^* Sec 2 Chamberlayne, Mod. Law of Evid. s. 1029. 

" ". . . . it cannot be conceived, in the nature of things, how a purpose to 
accomplish a given result can be imputed to mental conditions, the very essence 
of which is tfie absence of all thought on the particular subject ... to 
imply a purpose to do a thing from inadvertence in respect of it, is a contradic- 
tion in terms.'' McClellan, J., in Georgia Pacific Ry. v. Lee (1890) 92 Ala. 262, 
270. 

"To say that negligence or heedlessness may run into intention, is to say that 
a thought may be absent from the mind, and yet (after a fashion) present to 
the mind." 1 Austin, Jtmsp. (3d ed.) 442. 

^***What is malice aforethought? Is there any malice that is after thought?" 
1 Edward Livingston, Works on Crim, Jurisp. 309. 

"The word 'aforethought' in the definition of murder, has been held to mean 
almost, if not quite, nothing." 2 Bishop, New Crim. Law, s. 677. 

". . . the word 'aforethought* is practically unmeaning." 2 Stephen, Hist, 
of Crim. Law of Eng. 119. 

". . . the words 'aforethought,' "prepense,' 'deliberate,* in the established 
definition have no real meaning, inasmuch as die state of mind whidi causes the 
act must of necessity precede it.** 3 Stephen, op. cit. 70. 

". . . the word aforethought is unfortunate, . . . The word afore- 
thought countenances the popular error that a deliberate premeditated design to 
kill is required in order to constitute the guilt of murder, whereas it is only 
one out of several states of mind which have that effect It is. moreover, an 
unmeaning word, for the thought, the state of mind, whatever it is, must precede 
the act; and it precedes it equally, whether the interval is a second, or twenty 
years." Stephen, General View of Crim. Law of Eng. (1st ed.) 118, 119. 
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"In order to meet such cases without sacrificing the established 
definition, the doctrine of implied malice was invented."^ "The 
very meaning of the fiction of implied malice in such cases at com- 
mon law was, that a man might have to answer with his life for 
consequences which he neither intended nor foresaw. To say that he 
was presumed to have intended them, is merely to adopt another 
fiction, and to disguise the truth," ^ Some of the results reached in 
this way (by the application of this fiction) were intrinsically just; 
but this was not so as to all the results. In one or more classes of 
cases the result is now disapproved ;^ and in other cases the prisoner 
could well have been held guilty, "apart altogether from the artificial 
doctrine in question," and according to ordinary principles ¥rithout 
the aid of fiction.** 

"The modem tendency is to restrict, if not to disr^[ard" the doc- 
trine of implied malice. It does not furnish a basis from which to 
reason by analogy. A recent writer goes so far as to express the 
opinion that it may be regarded as now "discredited and obsolete." ^ 

There is a growing tendency to discard the terms "malice," 
"malice aforethought," and "implied malice." This tendency is ai^arent 
in the Draft of an English Criminal Code, printed in 1879. (The pro- 
posed code was never enacted, but deserves great consideration from 
the eminence of the codifiers, who were appointed by a Royal Com- 
mission.) In that draft the expression "malice aforethought" is not 
used. The commissioners who prepared the draft substituted 

"a definite enumeration of the states of mind intended to be 
taken as constituent elements of murder for a phrase which is 
never used except to mislead or to be explained away." ®* 

The use of the word "malice" is avoided throughout the English 
Draft Code, as it is in the Indian Penal Code.*^ In their Report the 
English Commissioners say : 

^ Stephen, General View of Grim. Law of Eng. (1st ed) 43, 44. 

~ Holmes, J., Gom. v. Pierce (1884) 138 Mass. 165, 178. 

•* See 2 Bishop, New Grim. Law, s. 681 ; 3 Stephen, Hist of Grim. Law of 
Eng, 71, 75; Stroud, Mens Rea, 176; Stephen, General View of Grim, Law of 
Eng. (1st ed.) 119; 2 Chamberlayne, Mod. Law of Evid. ss. 1138-1142, 1145-1149; 
Prof. Joel Parker, 72 North Am. Rev. 187, 188, 192, 198-202. 

•» See Stroud, Mens Rea, 182 et seq., 185. 

" See Stroud, Mens Rea, 172, 181-18a 

•* 3 Stephen, Hist, of Grim. Law of Eng. 83. 

"It is much better, in defining murder, to state directly what acts or states of 
mind are forbidden than tc? call them malicious and then have to go on and 
explain that 'malice' does not really mean malice but something quite diflFerent** 
Terry, Leading Principles of Anglo-American Law, s. 220. 
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"It seems to us that the law upon this subject ought to be 
freed from the element of fiction introduced into it by the 
expression 'malice aforethought/ . . ." 

The word "malice" is not used in the definition of murder in the 
Penal Code drafted by Edward Livingston for the State of Louisiana 
(never enacted).** 

Example Five: As to the fiction of conclusive presumption of 
intent, stated as affording the reason for the doctrine of trespass ab 
initio. 

That doctrine is, in substance, as follows : 

He who under authority of law enters upon another's land," and 
is subsequently guilty of an abuse of that authority by committing a 
wrong of misfeasance ^ against the owner, is deemed to have entered 
originally without authority, and is therefore liable as a trespasser 
ab initio for the original entry itself, as well as for all damaging acts 
subsequently done by him thereunder. By the subsequent abuse, he 
forfeits the protection which the law would otherwise give to the 
original entry. The abuse of the authority not only terminates it, but 
revokes it retrospectively, so that it is deemed never to have existed.* 

But if one enters under an authority in fact, given by the owner, 
his subsequent abuse of that authority does not make him liable as a 
trespasser for the original entry. He is liable only for abuse or mis- 
conduct occurring after entry. 

It has been said that the rule of trespass ab initio was "primarily 
one of procedure," authorizing the maintenance of an action of tres- 
pass quare clausum f regit for the entire damage including the original 
entry, instead of an action on the case for the subsequent abuse only. 
In view of modem procedural changes, the question as to the form of 
action under the old system is not now of practical importance. But 
the rule did not merely affect the form of action under the old pro- 
cedure. It created a substantive liability which would not otherwise 
exist. And 

"its secondary effect upon the substantive law still remains, viz., 
that it enables the plaintiff to recover damages for the entire 

•• Set Retort of Commissioners, 15, 23, 24. 

■• See 2 Complete Workx of Edward Livingston on Criminal Jurisp. 147, art. 
537. As to Ihe learned codifier's reasons for the omission, see Vol. 1, p. 307- 
310. As to the objections to the use of the term "implied malice" in the law of 
defamation, see quotations cited in the paper by the present writer in 60 U. of 
Pa. L. Rev. 461-463. 

•* The doctrine does not apply merely to entry upon land. 

•• " A positive wrongful act, as opposed to a mere omission or non-feasance." 

**See definitions in text-books; especially Salmond, Torts (1st ed.) 167; 
Coolcy, Torts (2d ed.) 371-372. 
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transaction^ and not merely for the wrongful portion of it" (the 
abuse subsequent to the entry ).•** 
For this doctrine of trespass ai initio two prominent reasons or 
explanations are given. 

L The subsequent abuse of the right conferred by law gives rise 
to a conclusive presumption that an intent to abuse the authority existed 
at the time of the original entry. 

2. A ground of public policy to be briefly referred to later. 
Here we are concerned only with the correctness or sufficiency of 
the first reason, t. e., the presumption as to the original intent. 

An early statement of this reason is found in the leading case of 
The Six Carpenters, ^^ 

"... in the case of a general authority or license of 
law, the law adjudges by the subsequent act, quo animo, or to 
what intent, he entered; for acta exteriora indicant interiora 
secreta/' 
This view has been restated in various forms : 

"The presumption of law is, that he who thus abuses such 
an authority assumed the exercise of it in the flrst place for the 
purpose of abusing it." •* 

". . . it is presumed, from the misbehavior of the 
licensee, that he entered originally with the intent to do the 
wrong he has actually conmiitted, and not in good faith under 
his license." " 

"He is said to be a trespasser ab initio, on the assumption 
that his subsequent misconduct evidences an intention from the 
first to commit unlawful acts under the color of a lawful 
authority." •* 

". . . the original intent was prestuned conclusively 
from the subsequent conduct." * 
This presumption has practically been regarded as a conclusive 
presumption, although the word "conclusive" may not have been used 
in stating it. It is treated as irrebuttable. 

There is no ground for a conclusive presumption in cases of this 
nature generally. In some instances a jury might be justified in finding 
the fact of the existence of such an mtent, e. g. where the abuse fol- 
lowed closely upon the original entry and was of an extreme nature. 
Subsequent misconduct may, in particular cases, be held to afford some 
evidence of original intent. But that is a very different thing from 

*>Sec 1 Salmond, Torts (1st ed.) 168; Bigdow, Torts (7th ed.) But com- 
pare Street, Foundations of Legal Liability, 244. 
~ (1610) 8 Coke, 146a, 1466. 
•* 1 Water, Trespass, s. 493. 
••Cooley, Torts (2d ed.) 371. 
•*aerk & Lindsell. Torts (2d ed.) 165. 
•• Holmes, J., Com. v. Rubin (1896) 165 Mass. 453, 455. 
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holding that it gives rise in all cases to a conclusive legal presumption 
of original intent. 

Modern writers who have given attention to the question prac- 
tically agree in calling the "presumption" a fiction, "an artificial asstmip- 
tion." 

"This artificial asstmiption in many cases does not accord 
with the real justice of the case." ^ 

". . . by a fiction of law to make him a trespasser 
ab initio." ^ 

"... a legal fiction due to the misplaced ingenuity of 
some medieval pleader . . ." ^ 

". . . an artificial presumption to the effect that the 
subsequent abuse was evidence of a wrongful intent from the 
beginning, . . ."•• 

"An artificial difficulty was thus overcome by artificial 
means." ^ 
The theory that the law will invariably infer the original wrongful 
intent from the subsequent act of abuse, was stated in the Six Car- 
penter/ Case *^ as a ground for distinguishing the case of authority 
given by law from that given in fact, and for applying the rule of 
trespass ab initio to the former case but not to the latter. This ground 
of distinction *^ has been strongly criticised. It is said that this rea- 
son "applies equally to both cases," and that it is not easy to see why 
intent from the beginning to abuse authority may not be as readily 
inferred in the one case as in the other.^^. In Hammond, Nisi Prius 
(Eng. ed. of 1816) it is forcibly said: 

". . . if the nature of a subsequent act of trespass was 

indicative of a previous evil intent, it must be so not only in the 

instance where it has been perpetrated in executing an authority 

in law, but likewise when it has been committed in fulfilling an 

authority in fact." 

Does the rejection of this fiction reason (conclusive presumption 

of original intent) necessitate the abandonment (the elimination from 

the law, the ItgsA annihilation) of the doctrine of trespass ab initio? 

If it does have that effect, the result will not be regretted by some 
leading jurists. Prof. Salmond *^ and Judge Holmes *^ have indicated 
their willingness to get rid of the doctrine. 

••Gcrk & Lindsell, Torts (2d ed.) 165. 

•^Bigelow. Torts (7th cd.) s. 490. 

•" Salmond, Torts (1st cd.) 168. 

•• 1 Street, Foundations of Legal Liability, 47. 

w» (1610) 8 Coke 146a. 

i<» "a curious and rather subtle distinction." Pollock, Torts (6th ed.) 379. 

*•• See note in 14 Am. Dec. 365. 

»^ Torts (1st ed.) 168. 

«» The Path of the Law (1897) 10 Harv. L. Re?. 457, 469. 
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But it would not necessarily have that effect Another reason has 
been given for the doctrine, and, whether entirely satisfactory or not, 
it is certainly a better reason than the fiction of presumed intent. It 
is founded upon general considerations of policy, and has been stated 
in substantially the following form: 

"When the law gives one man an authority to enter upon 
or take possession of another's property s^inst tfie owner's will, 
it must provide ample safeguards against the abuse of the 
authority, since it disarms the owner of the power of protecting 
himself. But where the owner himself gives the authority, the 
means of protection are in his own hands." ^^ 
Where 
''an authority in law is delegated to another, the privilege is 
conferred upon this implied condition, that he does not convert it 
into an instrument of oppression." 

(To be continued) 

JEREMIAH SMITH 

(Yale Uw Journal, Vol. XXVII, No. 2, December, .1917.) 

»«• 14 Am. Dec ed. n. p. 365. Compare 6 Bac. Abr. (6tfi cd.) 561, Tide Tres- 
pass B"; Hammond. Nisi Prius (Eng. ed. of 1816) 54, 55. 
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ABSTRACTS OF RECENT DECISIONS 

Aliens — Natural-born British Subject — ^Austrian Subject. 

A natural-bom British subject, who is also a subject of an enemy 
State, cannot in time of war make a declaration of alienage under 
section 14 of the British Nationality and Status of Aliens Act, 1914, 
"and cease to be a British subject so as to become solely a subject of 
the enemy state. Rex. v. Commanding Officer, 30th Battalion Middle- 
sex Regiment, (1917), 2 K. B. 129. 
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Army and Navy. 

The power of Congress under Const., Art 1, Par. 8, I. 12, to 
raise and support armies is plenary so that as it may summon to the 
army every citizen it may sununon such as it desires. Story v. Per-' 
kins, 243 Fed. Rep. 997. 

BiLi^s AND Notes. 

In action against an indorsee under plea of no consideration, 
defendant could explain nature of indorsement. Wheelock v. May- 
field, 197 S. W. 475. 

Cauoeks. 

Where railroad company negligently caused a passenger to alight 
before she reached her destination, recovery for injury sustained from 
exposure in riding horseback to destination can be sustained only 
where it was reasonable under circumstances for passenger to volun- 
tarily undergo exposure. Gulf C. and S, F. Ry, Co, v. Gentry, 197 
S. W. 482. 

Commerce. 

Switchman employed in switching car containing interstate ship- 
ments for purpose of its transportation to destination in state, held 
injured in interstate commerce though shipment had been changed 
from car in which it was brought in state. Louisville & N, R. Co. 
V, Meadof's Adm'r, 197 S. W. 440. 

Constitutional Law. 

Traction company's first mortgage on its property, held contract, 
obligation of which, including right to foreclosure, could not be im- 
paired by decree refusing foreclosure on ground of prejudice to bond- 
holders of a company with which it had merged. Philadelphia Trust 
Co, V. Northumberland County Traction Co., 101 A. 970. 

Camueks. 

Stipulations in baggage checks and recitals in carrier's schedules, 
limiting the value of baggage to be checked for free transportation 
on a whole passenger ticket to $100, held not to limit passenger's 
rij^t to recover when jury found that carrier wrongfully appropriated 
to its own use property valued at $182.50 which passenger had 
intrusted to it for carriage. Goldstein v. Northern Pac. Ry, Co., 
164 N. W. 143. 
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Champerty and Maintenance. 

Merely stating that at execution of deed another was in possession 
of the land attempted to be conveyed and had paid taxes thereon, 
etc., did not tend to prove that such deed was void for champerty. 
Hutchison v. Brown, 167 P. 624. 

Constitutional Law. 

Laws 1915, p. 166, par. 33, providing that indictment need not 
state names by whom or to whom liquor was sold, does not violate 
Fourteenth Amendment to United States Constitution. State v. WH- 
bur, 167 P. 659. 

Carrier — Negligence of Passenger — Using Unmarked Door. 

A railroad passenger is held negligent in Illinois C. R. Co, v. 
Sanderson, 175 Ky. 11, 192 S. W. 869, annotated in L. R. A. 1917, D. 
890, in hurrying through an unmarked door in the waiting room into 
a dark passage without attempting to learn what was there, under the 
belief tfiat it led to the toilet, although the door to the toilet room 
was plainly marked, so as to preclude his holding the carrier liable 
for injuries caused by falling down steps in the passageway. 
Corporations — Stockholders' Meeting — Adjourn ment — Proxy 

Subsequently Given. 
"There is no inherent or equitable right in any shareholder to vote 
by proxy; such right, if it exists, must be found in the contract binding 
the shareholders generally, that is, in the company's regulations or 
constitution, and it then exists only in the form and subject to the 
limitations therein appearing." Where, therefore, the articles of asso- 
ciation or by-laws of a corporation provide that a proxy must be 
lodged at the oflSce of the company before the day or time for holding 
a meeting, a proxy lodged between the dates of original meeting and 
the adjournment thereof is invalid, the adjourned meeting being in law 
merely a continuation of the original meeting. McLaren v, Thompson 
(1917), 2 Ch. 41. 

Common Carrier— Taxicab Company Not. 

Where person held insurance policy in accident insurance com- 
pany, which provided for double indenmity for accident if sustained 
by insured while in or on a public conveyance, provided by a common 
carrier for passenger service, held that where a person makes a special 
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contract to have the exclusive right to the use of a taxicab to carry 
him to his destination, the taxicab company cannot be regarded as a 
conmion carrier. Anderson v. Fideliiy & Casualty Co. of New York, 
166 N. Y. Supplement 640. 

EiiiNiSNT Domain. 

Vacation of road or street is not an injury to abutting owners 
within constitutional requirements of compensation for private prop- 
erty taken in exercise of rights of eminent domain. Saeger v. Com^ 
monwealth, 101 A, 999. 

Eminisnt Domain. 

Under the laws of Washington a city cannot acquire by con- 
denmation a lighting system in another city. City of Bremerton v. 
North Pacific Public Service Co., 243 Fed. Rep. 980. 

E«cTioN — By Widow — Effect. 

That a widow who elects to take under her husband's will thereby 
bars herself and her heirs from inheriting property of the husband 
undisposed of by the will is held in Compton v. Akers, 96 Kan. 229, 
I5O Pac. 219, annotated in L. R. A. 1917D, 758. 

Gift— By Bank Deposit. 

That a present gift is effected by a man's depositing in bank a 
fund to the account of himself and his daughter jointly, with power 
to either draw on his or her individual order during their joint lives, 
and the balance upon the death of either to belong to the other, is held 
in the Michigan case of Negaunee Nat. Bank v. Le Beau, 161 N. W. 
974, L. R. A. 1917D, 852. 

Highway-— Traffic Regulations — Rights Under. 

A traffic regulation, giving an automobile driver the right of way 
at a street intersection against a vehicle approaching the crossing at 
the same time from his left, is held not to relieve him of the l^;al duty 
to use reasonable care to avoid colliding with such vehicle should its 
driver disr^[ard such right, in the New Jersey case of Brwin v. Traud, 
100 A. 184, L. R. A. 1917D, 690. In case of injury to a passenger 
on the latter vehicle resulting from such a collision under circum- 
stances indicating a disregard of that legal duty, it becomes a jury 
question whether under all the circumstances, including the traffic 
regulation, there was negligence on the part of the driver having the 
right of way. 
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Insukancb — FiM — Fire Caused by Enemy Airship. 

Damage by fire caused by a bomb from an enemy Zeppelin is 
within the exception in a policy of fire insurance of damage "resulting 
from insurrection, riot, civil commotion, or military or usurped power." 
Rogers v. Whittaker (1917), 1 K. B. 942. 

International Law. 

When an independent sovereignty voluntarily becomes a party to 
suit involving its interest by commencement of action, it waives immu- 
nity from suit and cannot complain that its adversary in such litigation 
seeks to protect itself by exercising right to interplead another. King- 
dom of Roumania v. Guaranty Trust Co, of New York, 244 Fed. Rep. 
195. 

Insurance — Pocket Picking — Robbery. 

In the Minnesota case of Duluth Street R. Co, v. Fidelity & D, 
Co., 161 N. W. 595, L. R. A. 1917D, 684, a "blanket holdup" policy 
insuring against loss of money by robbery by force and violence was 
held to cover a loss of money sustained by reason of the taking of 
money from the inside coat pocket of the insured's employee by thieves 
in an elevator, the taking being accomplished by some of the thieves 
diverting his attention by crowding him while another picked his 
pocket, the court taking the view that the use of excess force was 
sufficient to constitute the taking robbery within the meaning of the 
policy. 

Mandamus — Succeeding Officer. 

When sheriff wrongfully redelivered property to defendant in 
claim and delivery and then went out of office, his successor is not a 
necessary party to mandamus to compel delivery of the property by 
such defendant to plaintiff in such action. Bailey v. Security Trust Co,, 
(Cal. App.) 167 Pac. 409. 

Master and Servant — Contract op Employment — Effect of 
Draft or Enlistment in Army. 
That a contract of employment is subject to the implied term that 
it shall cease to be binding if future performance becomes unlawful, 
and therefore that it becomes finally determined, and not merely 
suspended, where the employee is drafted into or enlisted in the army, 
is held in Marshall v. GlanvUl (1917), 2 K. B. 87, 116 L. T. N. S. 560. 
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Monopoly and Competition — ^Autobus Competition with Elsc- 
TRic Railway — Inadequate Service. 
That the operation of an autobus for hire parallel to an electric 
railway between municipalities will not be allowed merely because 
of inadequate railway service is held in the Pennsylvania case of South- 
em Penn, Traction Co, v, Hartel, P. U. R. 1917C, 627, since, if com- 
plaint is made against the service the Commission can order it remedied. 

Nuisance — Landlord and Tenant. 

A landlord let a farm to a tenant, retaining in his own possession 
adjoining land on which was a shrubbery containing yew trees so near 
the farm as to overhang the boundary and during the tenancy to come 
within reach of the tenant's cattle and horses. The tenant's mare ate 
of the yew trees and died. 

Held that the landlord was liable within the principle of Rylands v. 
Fletcher (L. R. 3 H. L. 330) ; Cheater v. Cater (1917), 2 K. B. 516. 

Neutrality Laws. 

To violate U. S. A. Code, Par. 13, prohibiting preparation, etc., 
of military expedition against dominions of foreign prince with whom 
United States is at peace, it is not necessary that expedition should 
actually set out or that any specific number of men be engaged therein. 
United States v. Charkaberty, 224 Fed. Rep. 287. 

Sale of Goods — Sold Note — Condition. 

Where a seller of goods hands to the buyer a sold note which 
the buyer accepts as being the contractual document, it is no part of 
the seller's duty to call the buyer's attention to the terms of the note, 
and the buyer is bound by any conditions contained in the note, 
although he may not have read them, or have known that the note 
contained any conditions, unless the conditions are printed in such a 
manner or are in such a position in the note as to mislead a reascmably 
careful business man, in which case the note must be read as if it did 
not contain the conditions. Roe v, R, A. Naylor, Ltd, (1917), 1 K. 
B. 712. 

Sales. 

Where on buying stock of goods in January, left it in seller's 
hands in June, fact that damages cannot be fixed to mathematical 
certainty does not preclude recovery. Balcom v. Tubbett, 164 N. W, 
261. 
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Slander — Liability of Corporation. 

A corporation is held liable for slander uttered by its local manag- 
ing agent while acting within the scope of his employment and in the 
performance and furtherance of his principal's business touching the 
matter in which he was empowered to act, in the Ohio case of Citiaenj^ 
Gas & B. Co, V, Black, 115 N. E. 495, L. R. A. 1917D, 559. 

Trading with the Enemy — Power to Sue for Debts in Name of 
Firm. 
Where under section 1 of the Trading with the Enemy (Amend- 
ment) Act, 1916, the Board of Trade makes an order requiring that 
the business carried on in the United Kingdom by a firm of enemy 
nationality shall be wotmd up and appointing a controller the Board 
may by that order confer on the controller power to sue in the name 
and on behalf of the firm for debts which became due before the 
outbreak of war, without being liable to be met by the defense that the 
plaintiffs are an alien enemy. Continho Caro & Co, v. Vermont & Co. 
(1917), 2 K. B. 587. 

Torts. 

Right to employ labor and right to be employed are inherent and 
organization of laborers intended merely to regulate their own conduct 
with respect to legitimate competition is legal. Pugei Sound Traction 
Light & Power Co, v, Whitley, 243 Fed. Rep. 945. 

Workmen's Compensation — Injury by Accident — Regard to be 
HAD TO Payment, Allowance, or Benefit Received from Em- 
ployer. 
A fireman in the service of the Manchester Corporation Fire 
Brigade met with an accident by which he was permanently incapaci- 
tated. The corporation admitted their liability to pay compensation 
tmder the Workmen's Compensation Act, but contended that in fixing 
the amount of the weekly payment regard ouj^t to be had to a pension 
to which the applicant was entitled under the corporation superannu- 
ation scheme out of the fire brigade fund. In an arbitration under 
the act: 

Held that insofar as the pension was provided for by payments 
made by the corporation, it was "payment, allowance, or benefit" re- 
ceived from the employers which ought to be regarded in fixing the 
amount of the weddy payment of compensation under Sched. I., 
Gause 3. Waits v. Manchester Corporation (1917), 1 K. B. 791. 



Digitized by 



Google 



242 ABSTRACTS OF RECENT DECISIONS. 

Wats. 

Under a provision for forfeiture in case of a contest a beneficiary 
under a will does not forfeit his rights by bringing a contest for which 
there is reasonable ground. South Norwalk Trust Co, v. St. John, 
101 A. 961. 

W11.L — Subscription — ^Writing Fictitious Name. 

That the inadvertent writing by a witness to a will, of a name other 
than his own, does not prevent the signature from complying with a 
statutory requirement that the will must be attested and subscribed, is 
held in the Massachusetts case of Smith v. Buffum, 115 N. E. 669, 
L. R. A. 1917D, 894. 

Will — Contract to Provide Compensation by — ^Death of Serv- 
ant — Effect. 
The death before that of his master of a servant who had agreed 
to continue to serve the master until the latter's death, in consideration 
of an agreement by the master to pay him his wages and leave him 
by will a sum sufficient to repay him for his services and provide him 
a comfortable home during life, is held to terminate the contract 
obligation to make the extra compensation, in Leahy v. Cheney, 90 
Conn. 611, 98 Atl. 132, annotated in L. R. A. 1917D, 809. 

Alien Enemies — Naturalization. 

A., acting under the impression that he was an American citizen 
and exercising the privileges of a citizen, discovered that he was not 
a citizen and filed his application to become such before declaration of 
war with Germany. Hearing on his application did not take place 
until 90 days after filing of said petition and after the declaration of 
war. The court held, that the application is complete upon filing of 
petition, so that a German subject filing his petition in January, 1917, 
was entitled to naturalization although hearing was not had until 
April 6, 1917. United States v. Mayer, 241 Fed. Rep. 305. 

Sales — Breach op Warranty — ^Vendor's Duty to Honesty and 
Fairness. 
Plaintiff purchased certain mules from defendant and defendant 
warranted the mules to be able to do the work of plaintiff. The 
plaintiff was a widow and dependent on the crops from her farm for j 
support and defendant knew these facts. The court held that in view 
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of these facts the defendant was required to use a high degree of 
care and was liable for the full value of mules and the expense 
plaintiff was put to in attempting to cure said mules. Hudgins v. 
Burge, 194 S. W. 886 (Mo.). 

Tenancy in Common — Creation by Power of Attorney. 

A power of attorney giving the grantee the power to litigate the 
title to the land in question and giving him a one-half interest in the 
land. Held, to create a tenancy in common and any purchase made 
by the grantee of the power would inure to the benefit of his cotenants. 
Rogers v. White, 194 S. W. 1001 (Tex.). 

Doing Business— What Amounts to Doing Business. 

A foreign railway company whose properties He wholly without 
the State, but which carries freight that originates within the State 
and also carries passengers upon coupon tickets and whose name ap- 
pears on signs of local carrier, held not to be doing business within the 
State. Philadelphia & Reading Railway Co. v. Robert /. McKibbin, 
U. S. Adv. Ops., 1916, page 280. 
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BOOK REVIEW 

Jurisdiction and Practice of Federal Courts.— A Handbook for Practi- 
tioners AND Students. By Charles P. Williams, M. A., of the Saint Louis 
Bar, Saint Louis; The F. H. Thomas Law Book Co., 1917, pp. XIX, 586. 

This book, as stated in the preface, had its origin in a course of lectures 
delivered repeatedly at the Washington University Law School where Mr. 
Williams was formerly Madill Professor of Equity and also Lecturer on Juris- 
diction of the Federal Courts. Because of the recent adoption by the United 
States Supreme Court of the new equity rules, the entire subject of federal 
practice requires a new orientation. Because of the American Bar Associa- 
tion's earnest recommendations to Congress for a federal code to govern legal 
as well as equitable proceedings — ^the subject belongs to the domain of states- 
manship as well as to the domain of jurisprudence. Mr. Williams has not con- 
tented himself with a mere collection of notes to accompany the existing stat- 
utes relating to federal courts. Nor has he given us a mere digest of decided 
cases — like so many current volumes improperly called text books. The stat- 
utes are, of course, referred to, and the decisions having to do with federal 
practice are collected, analyzed and applied. But all this is done in logical 
sequence and according to the author's definite plan, which was to write a 
treatise useful alike to practitioners and scientific students of American law. 
Every chapter is a manifestation of the author's special fitness for the task. 
He shows a scholarly grasp of the philosophy of litigious jurisprudence in 
general and a true conception of the historical connection between federal prac- 
tice on the one hand and the development of English courts on the other hand. 
And yet Mr. Williams approaches every phase of his subject from the angle 
of the average practicing lawyer, who naturally and very properly desires an 
interpretation of specific problems in the terms of American state, as dis- 
tinguished from federal law. The true lawyer when studying federal procedure 
can never forget the constitutional fact that our federal government is a gov- 
ernment of limited powers derived from the states. 

The contents of the book are divided into twenty-four chapters. After an 
introductory chapter on the source and distribution of federal jurisdiction, the 
author presents a detailed and practical description of the district courts, both 
in their territorial aspect, and in regard to the subject matter of their jurisdic- 
tion, together with two chapters devoted to the removal of causes from the 
state to the district courts. Procedure at law is the next general topic treated, 
and this includes a useful discussion of the embarrassing questions relating to 
the attitude of the federal courts toward state decisions. The most original and 
perhaps the most valuable part of the work is the group of chapters devoted to 
the equity of our federal courts. In recent literature there is nothing that shows 
in more admirable combination the work of the scholarly jurist and the 
practical law3rer. The subjects of criminal law and admiralty are adequately 
presented—- each in three chapters. The last six chapters in the books are con- 
cerned with appellate practice, including the review of state decisions. Per- 
haps illogically, but very wisely, the author has omitted any extended treatment 
of the bankruptcy jurisdiction of the federal courts — a subject which is prac- 
tical^ sui generis. 

The book is well manufactured and bound in flexible leather. The index, 
comprising twenty-five double columned pages, is exceptionally well prepared. 

T. W. 
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